NATIONAL RAILROAD ADJUSTMENT BOARD
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Award No. 25419
Docket No. 44994
03-1-00-1-T-2201

The First Division consisted of the regular members and in addition Referee

A e

Perer R. Mevyers when award was rendered.

(L. L. Lovelady (D.E. Thompson)

PARTIES TO DISPUTE: (
(Unien Pacific Railroad Company

STATEMENT OF CLATM:

“The emplovees respectiully request the discipline letzer of December 13,
1999 be expunged from the personal record of Engineser L. L. Lovelady
and that he be paid for all time lost including vacatzon credits and pay

resulting from the investigation and suspension.”

FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the

avidence, finds that:

The carrier or carriers and the employee or employees involved in ! this dispute
are 1 espectweﬂ carrler and employee within the meaning of the Railway Labor Act,

as approved June 21, 1934.

This Division of the Adjustment Beard has jurisdiction over the dispute involved

hersin.

Parties to said dispute were given due notice of hearing therson.

By letter dated November 9, 1999, the Petitioner was directed to appear for a
formal Investigarion and Hearing into charges that he violated Carrier Oparaimc
Rules, Air Brake and Train Tandling Rules, and Safery Rules when he “allegedly let
acine TP 9304 get of control and roll through the Weast ‘?iﬂn 11:1g power switch at

Engl
‘1.{3(‘

slomas, New Mexico, ¥MP 1613 T on ‘10» amber 3, 1999, The engine then copiinned

NEPRT Mnerapos«.aodemem, the Inves*wa ion Wwas
as found guilly

'?GRADE

YWest striking the Engines of the ¥
conducted on December &, 1999. As a result of the Investigation. he
of the charges, and the Carrl er issued a Levei to the Petitioner under the L
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Discipline policy , involving a five-day suspension. A claim was filed on the Petitioner’s
behalf, challenging the Carrier’s decision to discipline him. The Carrier denied the

ciaim.

The Carrier initially contends that there were no procedural defects in its
handling of this matter that would justify voiding the discipline. The Carrier maintains
that there is no evidence or merit to suppert the Petitigner ‘s procedural allegations.
Instead, the number of these allegations demonstrates that he is attempting to avoid the
substantial evidence and testimony presented at the Investigation showing his guilt.
The Carrier emphasizes that the Petitioner has failed to identify any objection or
challenge that denied him 3 fair and impartial Hearing.

As for the Petitioner’s objection that the Notice of Iavestigation was not timely
issued, the Carrier asserts that the BLE System-Discipline Rule specifies that such
notices must be issued within ten days of the time the appropriate Carrier officer knew
or should have known of an alleged offense. The Carrier points out that instant Notice
was issued within six days of the date of the incident. The Carrier further asserts that
contrary to the Petitioner’s assertion that he and his representative were not allowed
to examine material prior to the Investigation, there is no evidence that the Petitioner
or his representative requested to examine any material prior to the Investigation. The
Carrier additionally contends that there is no merit to the Petitioner’s argument that
the Letter of Discipline was untimely. The Carrier points out that the BLE System-
Discipline Agreement requires that such a decision be issued within ten days afier
completion of the Hearing. The Letter of Discipline in this maiter was issued nine days
after compietion of the Hearing, The Carrier then asserts that the Petitioner’s belated
argument that the transcript of Investigation was incomplete also must fail because
there is no evidence that he or his representative sought an examination of the hearing
tapes or a correction of the transcripi. Moreover, a review of the transcript page at
issue reveals that the testimony recorded thereom was not entirely pertinent to the

pyerall record.

The Carrier confends that it complied with the governing procedures in its
handling of this matter. The Carrier argues that the Petitioner’s procedural chalienges
are without merit and must be denied or dismissed ip their entirety
absiantial evidence that the
ciear that he and the other
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make the proper engine exchange of UP 550<. The facts further establish that the
Petitioner intended for his train to go into emergency brake application when he
disconnected his two lead units, UP 8504 and CNY 8707, from his third unit, UP 9204,
When he pulled the two lead units westward, however, his train did not ge into
emergency, which would have set the brakes on his irain unit, UP 9504, The Carrier
contends that the record therefore shows that he and the other crew members did not
have a proper job briefing prior to making the engine exchange, which ultimately
failed. The Carrier points out that it was due to luck that no nersonal injury or other

catastrophe occurred.

The Carrier further asserts that the evidence shows that someone released the
knuckle pin, which caused the knuckie between UP 9504 and UP 9533 to open. This
allowed TP 9504 to run away and hit the ¥IEPHN-02 power consist head on. Neither
the Petitioner nor any other crew member admitted to pulling the pin or to knowing
who did this. The Carrier contends that the Petitioner’s violations puts the Carrier at
risk with regard to timely service for its customers, and these violations subject the
Carrier to penalties and/or possible Ioss of business for failing to meet reguired
customer commitments. The Carrier maintains that ia an effort to shift the blame to
others, the Petitioner assumed that he complied with the Rules. The Carrler maintains,
however, that to “assume” rather than sepsure” the Rules had been complied with is
a defense that will not stand. The Carrier contends that the Petiticner did not ensure
+hat the Rules were complied with, thereby providing substantial evidence of his guiit.

The Carrier then argues that the assessed discipline was reasonable in Hght of
the seriousness of the offense. The Carrier emphasizes that the Petitioner’s guilt is not
tessemed bv the responsibility of the other crew members. Violations of Operating and
Safety Ruies are serious matters. The Carrier recognizes the Petitioner’s disciplinary
record, but it asserts that the evidence supports the finding that he violated the Rules
In light of the Petitioner’s record and the Carrier’s consistest and

as charged.
progressive discipline policy, the Carrier argues that it properly assessed a Level 3 in
Carrier

his matier. The assessed discipline was not unjust, unfair, or excessive. The
maintains that the magnitude of his violation and discipline record fully justifies the

assessed discipline. The Carrier thersfore contends that the inszant claim should be

denied in its enfirety.
The Petitioner contends that he had 41 years of incideni-free service with the
Carrier and its predecessor. He asseris thatihe record does not provide even a scintilla

of evidence that suggests he was at fault or in any way responsible for the incident at
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issue. The Petitioner maintains that he did not vielate any of the Rules listed in the
charge notice or the discipline letter.

The Petitioner argues that the record shows that he never was on the third unit
or between the third and fourth unit. Instead, after he stopped the traia and Conductor

quired uncoupling between the second and third anit, he returned

Boatman made there
leaving the third

to the lead unit and operated the two unit west to the clearance poini,
as well as the train, secured as verified by Carrier Officer Craft.
Whatever happened between 9:46 and 10:03 AM., the Petitioner asserts ne was not
responsible for the uncoupling, the pulling of the pin between the third and fourth unit,
or the release of the brakes, which allowed the unit to roil away. The Petitioner argues
that it is clear that he remained on the lead unit during this time period, and he was not

responsible for what pceurred.

and fourth uniis,

The Petitioner goes on to argue that the rocord makes clear that the charge letter
was not given to him until November 14, 1999, after the expiration of the ten-day period
set forth in the Svstem Agreement. The Petitioner contends that the Carrier cannot
comply with this requirement simply by mailing the notice within ten days of the
incident because the agreement clearly provides that the employee will be given written
notice within ten days, which means that the letter must be provided to the employee
within that time, not issued or mailed.

The Petitioner further asserts that the agreement requires the Carrier o provide
a full and complete copy of the tramseript. The Petitioner points out that when
informed of the missing testimony, the Carrier failed to0 take advantage of the
agreement provisions 101 correcting the error. The Petitioner argues that the Carrier
shorefore must be held accountable. He contends that there are at least four sustaining

awards on the property given the Carrier’s failure to timely provide a compiete
transcript pursuant to the agreement.

The Petitioner ultimately contends that the claim should be sustained.

The parties being unable 0 resolve the issues at hand, this maiier came before

the Board.

Thne Board has reviewed the procedural argumenss raised by the Petitioner and
ari

we find them to be withou: merit: he was afforded a falr and impartial Hearing.
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The Board has reviewed the evidence and testimony in this case, and we find that
the Carrier has failed to meet its burden of proof to support the finding that the
Petitioner was guilty of violating Carrier Rules by letting an engine get out of control
and roll through a power switch. The record reveals that there were at least four
Carrier crew members who were involved in the runaway unit event, and a thorough
~eview of the record fails to provide convineing evidence that it was the Petitioner’s
wrongdoing that led to the mishap. The Carrier argues that the parties failed to
develop a clear understanding of which emplovees were doing what procedures:
however, the fact that they did not have a good meeting in advance does not necessarily
mean that the Petitioner violated the Rules causing the accident.

: is fundamental that just because something bad occurs does not mean that an
individual employee is deserving of discipline. There must be sufficient proof that the
Peritioner acted in violation of the Rules and was somesvhat responsible for the
accident. The extensive record in this case makes it clear that there were at least four
employees who did not act properly in some respects who may have been responsible
for what occurred. However, the Bea rd finds that that is not enough to support a Level

3 discipline of the Petitioner.

Since the Carrier has failed to mest its burden of proof in this case, the claim
|5

must be sustained.

AWARD

Ciaim susiained.

ORDER

This Board, after considerarnion of the dispute identified ahove, hereby orders
that an sward favorable io the Petitioner(s) be mads. The Carrier is ordered to make
ihe Award effective on or before 30 days following the sostmark date the Award is

transmitsed to the parties.
NATIONAL RATLROAD ADJUSTMENT BOARD

Bv Order of First Division
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