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The First Division consisted of the regular members and in addition Referee Pster
R. Meyers when award was rendered.

(N. H. Buchapan (D. E. Thompseon)

PARTIES TO DISPUTE: (
(Union Pacific Railroad Company

STATEMENT OF CLATM:

“Claim of Engineer N. H. Buchanan for thirty (30) days lost wages given the
TRA Locomotive Engineer Review Board’s decision to disapprove the
Carrier’s decision to revoke Engineer Buchanan’s certification for thirty (30)

days.”

FINDINGS:

The First Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employess mvoived In this dispuate are
respectively carrier and employes within the meaning of the Railway Labor Act, as

approved June 21, 1934,

Tnis Division of the Adjustment Board has jurisdiction over the dispute involved

.
herein.

Parties to said dispute were given due notice of hearing thereon.

On September 3, 1597, the Carrier conducted an Investigation and FRA Hearing
in connection with an incident involving 2 collision of train operated by the Petitioner with
cars of another train on September 1, 1997. As a result of this Investigation, the Carrier
~ovoked the Patitioner’s certificate for 30 days, and it assessed a Level 2 1o the Petitioner’s

arsonal record. The BLE thereafter appealed the Carrier’s decision to revoke the
Poritioner’s certificate, asking the FRA LERR to review the matiar, and aiso prograssed
an apopeal of the assessed discipline. The Carrier agreed to Temove the Level 2 discipline
crom the Petitionar’s record, and the LERB issuec a decision disapproving of the Carrier’s

cevocation of the Petirioner’s certification. The Carrier thereafier reguesisd 2 409
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Hearing, and the FRA Administrative Hearing Officer issued an “order of dismissal,”
bringing the revocation issue to a ciose. The Organization then sought pay for the
Petitioner’s 30 days of lost time, pursuant to the November 1998 Letter of Understanding
betwesen the Carrier’s Director of Labor Relations and the Organization’s then General
Chairman. The Carrier refused 1o pay the Petitioner for this lost time, and the Petfitioner

filed tha instant claim.

The Petitioner contends that given the November 1998 understanding, as weil as the
number of identical claims that have been paid both prior to and subsequent to this case,
the instant claim is valid. The Peritioner argues that given the awards regarding payment,
or nonpavment, of lost time subject to decisions of the LERB, there should be no doubt of
the Carrier’s knowledge and understanding of the policy regarding payment for lost time
in caseswhere the LERB rules that revocation was improper. The Petitioner contends that
the facts of this case recarding time lost due to the revocation are essentially the same as
the facts in those Board decisions in which claimants were awarded lost time when
certification revocation was reversed bv the FRA. The Organization ultimately contends

that the claim should be sustained.

The Carrier argues that the instant claim should be dismissed because it was not
handled in the usual manner on the property; it was out of time. The Carrier asserts that
the claim was based on the LERRB decision, but it was not handled as a claim, but rather
as a simple request to allow additional compensation. The Carrier additionally arzues that
the claim should be denied based upon the long line of First Division Awards holding that
LERB decisions are separate from RLA actions, and the Division has no jurisdiction to
award remedies as a result of LERB decisions.

The Carrier maintains that for the Board to have jurisdiction over a claim, the claim
must have been handled “in the usnal manner” on the property. The original discipline
appeal in this matter was handled in the usual manner, and it was settled by letter
eparnie governmental actipn was processed,

agreement. During the same time, 2 s
5 neer’s cartificate. The Carrier argues that

invelving the revocation of the Petitioner’s Engi
more than 18 months after the discipline appeal had been seitled, the General Chairman
asked, in conversation, that the Petitioner be allowed 30 days’ pay because the LERB had
reversed the de-certification. This request was followed up by faxes, and then simply
forwarded to the First Division. The Carrier argues that this was not the “usual
manner’sf handling disputes on the property, and the claim should be dismissed for that

reason zione.
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The Carrier then emphasizes the long list of Awards refusing to consider claims
hased on the handling of the LERB for lack of jurisdiction. The Carrier maintains that the
appeal process before the LERR is outside the realm of the Railway Labor Act, and the
RBoard therefore has no jurisdiction over such matters. The Carrier argues that confusion
oceurs when, as often happens, the Carrier issues discipline for the same pccurrenie that
resulted in the revocation of an Engineer’s license. In the appeal of Carrier discipline in
such a case, it is difficult to ignore the workings of the parallel handling befores the LEREB.
As a resuit, claimants often try to convince the First Division to award lost pay caused by
the appiication of the FRA’s licensing regunlations. The Carrier emphasizes, however, that
if it chose ot to issue discipline in a case that nevertheless required decertification for
some period of time, the Board would haveno jurisdiction to consider a claim for lost time,
hecause the time loss did not occur as a result of any action iavolving the coniracts between

the Carrier and the Organization.

The Carrier contends that in the iustant matter, the Level 2 discipline assessed the
Petitioner required only one day off with pay. The FRA regulations, howevaer, required
a 30-dav suspension of the Petitioner’s certificate, during which time the Petitioner was
anabie fo work. The Carrier maintains that the Petitioner’s loss of pay was not as a resuli
of any contract between the Carrier and Organization, and his claim for lost pay does not
properly belong beiore the Tirst Division. The Carrier asserts thatthe Board should follow
its own precedent and refuse 1o award compensation as a result of the L.ERB’s action.

As for any reference to an earlier settiement of a similar claim as precedent for
requiring payment of the instant claim, the Carrier argnes that the earlier seitlement
stands for the proposition that the Carrier will consider payment of ciaims enly to the
extent the Carrier’s discipline caused a loss of pay should a LERB decision overturn 2 de-
cortification. The Carrier mainfains that it never was intended that the Carrier would, by
the terms of that settlement, agree 10 pay for 2il ime lost as a result of FRA action when
the Carrier’s discipline had lirtle or no cause of the lost pay. The Carrier contends that the

iaim should be denied in ifs entirety.

The parties being unable to resolve their dispute, this matier came befors the Board.

The Board has reviewed the record in this case, and we find that the Petitioner nas
ficient evidence that the Carrier must reimburse the Peiitioner for the S50

shown with sui
TRA Locomotive Engineer Review Board’s decision to

davs of lost wages given the
disapprove the Carrier’s revocation of the Petitioner’s certification.
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The ruiing by the Chairman of the Locomotive Engineer Review Board issued on
July 13, 1998, states:

“Based on its review of the information provided, this Board finds that UP’s
revocation of Petitioner’s certificate was in error because the September 3
charging letter to Petitioner failed to provide sufficient notice to Petitioner
concerning the pertinent alleged violations.

... Based on these findings, the Board disapproves UP’s decisicn to revoke
Patitioner’s certification. . .. The Board's disapproval decision shall be
shown on all UP records. notations, or references that specifically identify
Petitioner, on all records that are kept in accordance with 49 C¥FR Part 220,
and on any records that contain references to UP’s revocation decision.” .

Conseguently, it is clear to the Board that there was no basis for the UP’s revocation
of the Petitioner’s certificate. Since the Petitioner lost 30 days of pay as a result of the
wrongful action taken by the Carrier, the Board finds that the Carrier must reimburse him

for the time lost.

AWARD
Claim sustained.
CRDFER
This Board. after consideration of the dispute identified above, hereby orders that

an award favorable to the Petitioner{s) be made. The Carrier is ordersd to maks the
Avard effective on or before 30 days foilowing the postmark date the Award is transmitted

to the parties.
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Dated at Chicago, Illinois. this 30th day of April




