- - —_ en e e oot T -
Torm L NATIONAL =377 =230 ADIUSTHMENT BOARD
SECIID DIVISION

Award

Mo .
Dgogker No.

95-2-91

o EScgond ZDiwvisLon
F o o o = - -
adcition Heisrses Marco E

.Denver =i1g Grancde Wescern Raillrcad Compan
{ fScucnsrn Pacifiic Lines)

current Agreementc,

» Tenver, Colorads, wWas
saerwvice of CThe Zenver
Railrcad Cocmpany
ffactive March 24,

at anver and Rio Grande
Western Railroad Tompany (Southernm Paclif:ic
Tinas) be onrder=< -0 make Mr. Litzenberger
wnole Dy restocrIng nim Lo Servioce ich
senicrity  Tlghnis vacaticn rights and  all
other ©oenezizs =<=at ars 2 condizieon  of
employment. unimpaired. with compensacien Ior
211 losc time pius §% annual interesc; with
re nt of 10s ned account
INe! lfagre and
Li cime held
oved Ifrcm nis
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in this dispute ars respectively carrier and emplioyee witiin

S S
- w ! wm
iz z2an
LTt
=T T
L
w1l =3

‘way Labe> Act, as approved June 21, 15934

-



orm 1 Lward No. 13072
ce 2 Docket NoO. 12881
ga-2-94-2-C

This Divisicn of tne Adjustment Seard nas Surisdiction over

the dispucte involved herein.

parcies to said dispucs wers given due notice cf hear 10

Claimant, & 15 wear emplcyse, worked &s & Mechanicel Laborsz
on the 2:00 p.m. shifc &t tne Carrier’s Burnnham Shops. On March
24, 2993, afrer a formal im ~igarion conducted on March 15, 1993,
Cloimant was dismissed fxom sgrUice far being in an unfit condicion
wnile at duty on February 1§, 1983 ° vinlation of Rule G. Claimanc
subseguently rejectea Carrier’s Gctoper 28, 1993 conditl ional offszr
of rsinstatement

A review oL ! ; nat —he Carrier’s finding of
gU.i" £ was based up ol 4 153 £ Efour SuDe"’"lSO"‘S on t..:;bv--vn-‘y
16, 19293 that Claima 3ok th h the odor of alcohol. Relief
gupervisoy Ahrend: R =Te ~e smellsed the presence of T
he feit was alcohol . . breach when ne approacp=d hi T
around 3:30 p.m. on February 15§, 1993, and Claimant turned his d
and covered his moutn and ©mose when e spoke TO a1im Ahrendt
cectified rhar he did not xnow Claimant, who appeared :tQ m
deliberace in  nis actiens  and  spesch. =0 hne asked Diesal
Maintenance Superviscry Harris O chserve Claimant. Harrlis
cestified that nhe aiso did noT KNOW Claimant, but smelled zlcohol
on his mresch on that occasion. Harris scated that there was
nothing wrong with Claimant’s speech. General Foreman Cord
regrified chat he was apprczchad by Ahrendt andé teld that Claimanc
~ad heen drinking. Tord stazed ~mar ne and Plant Manager Burbach
went =o ratk ro Clazmant, ind ne could smell a not:ceable odor of
alconol on his breazn. cord -escified that none oI the othar
condicions he was tralinec oC iook for wnen detecting alconol use
(i.e. slurred speech, unstoady gait, red eves, watery eyes,
unfecused eyes or bellicerence) wWas present in Claimant. Burbank
did not —estify in the investigaticn

Claimant denied drinking, and gave WO urine samples as
regussced by rhe nurse, who Snformed him that neither was
sufficient and would not O csenc to the lab. During =
investigaction, 8 fellicw employeas wio wazd been with Claimantc
work on February 16, 1893, resrified that they did not smed
aicohol en his breath and zhat ne exhibited no other signs
naving been drinking. ‘aﬂman_ rag-ified Gthat e was raking
medication for astimea and allergies, including Primatense Mist, and
that the Carrier &had been or°v1ouslv made aware of all such
mcdicacion. A1l rhree Carrier withesses were questioned about
wherther what they smelled ccu uld have been sometning else, including
some sort of mouth spray; zhey ail responded that rhey did 0ot

rhink soO.
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A conference was held oo d:scuss the Carrier’s decision on
March 30, 1993, and Organization was informed that the
-dismissal would stand : ril 5, 1993. A claim was filed on pp::l
30, 1993, protesting the dismissal, and including & handwrictan
statement by Claimant that he rad taken two puffs of hig Primacens
Mist on February 16, 19%3, richt after the group of employees lefc
Lhe coifee macnine aresz. The QOrgan:zzation argued that Carrier’
officers may have mistakenly interpreted that odor for the smell of
alcohol. Throughout the concinued processing of the claim on the
property, Carrier contended =hat no new information had been
Brouglit forch since the rormal LnvesCigatlon Lo alter 1ts decision.
Although correspondence Zrom the Organizacion indicaced that it
agreed to Claimant’s rsinsc nent with full seniority upon his
successfiul completion cf a return to work physical and cle 2
from the Ewplovee AsSSistance Lcunselor witn the right to T £s

bis claim for time losz, zhe Carrier’s October 28, 10¢3 ogffer of
concit:ional reinstarement was rejected by Claimanc. That cffer
additicnally inclucded C;a mant's agreement to totally abstain frem
alcohol and oviher d“ p"rtlcioéce in & rehabilitfacion Drogran
through Emplovee Assi sLa Ce S=rvices, subwit to random unannouncsd
alcohol and/or drug tests for two vears, and substantiate any
failure Lo report for duty.

Carrier argues tha:t {1) iz had substantizal ev*cv"ce to find a
Rule G violation, (2) the Zoard may not resclve credibilicy, (3)
Claimant’'s evidence that he used Primatene Mist should noc =ze
considered since li wds nOT submitted during che invescigation, and
{4) the rejection of the ciffer ¢f a leniency reinstatement cut off
any back pay 11 giel

The Loalgugs [naT o Zarriey rfalled Co prove Thatc
the Claimant was under =! alcohol. It notes that tns
Carrier did not request =ither z breath or blood test when it
learned that the urine sample was insufficient to verify ics
suspicions, and tlus, failsd ©o prove a Rule & vioclacion Ivy

substantial evidence.

While long established precedent reveals that this Board
cannotc set ;t537£ up as Trier orf fact when confrencted wich
Fonrlwcglng testzi mony  ar nd may not resolve credibilicy disputes,
Second Division Awards 7542, 8280, 8565, it also recognizes chat it
is the IESDOnSlDl'lLV of the Carrier to adduce substantial evidencs
in support of any disci ipline imposed. Third Division aAwards zsS4iz,
lie26. If the only evidence in the record was the conflicting
testimony of supervisors and employeas as the odor of alcohol on
Claimant’s breath on the date in guestion, the Boaxd would ke
unabls to couvlude that Carrier’s determination was unreasonable.



Form X ward No 13371
Page 4 Docksas No. 12381
96-2-54-2-27

However, &g noted by Iznaral rForeman Cord, Carrier crainlng

sets forth a2 list of a number of diffsrent objective crite ria o be
used in assessing alcohol uss crher :han the smell of one’s breath
In none 0f the cases tellzd upulr By Carrier w2 a2 dismissal
decerminacion for a Ruls G -riclaticn upheld where che sole basis
for substantiatlng the Ci was the smell of alcohoi In this
case, Cord admicted tha rhe other indicia of alcono; use
Was Dlemeil Llu Clelus:it : Cime he was romoved from service.
Thera are no medica: rest results substenciating Carrier’s
assessment of Claimant's condition. When urine tests IZailed to
produce the reguired sample, Carrier could have regquested Clailmant
Lo Laks gither & preathalyosr or blood testc. It's fallure o Ao 20

leaves its evidence subiect -o reasonable explanation by Clazimant

as

that the odor on his breath zsould have been fvom some oither source
than alcchol, ceonsidering nig known astima and aliergy medicaticns,

@G Lls claim that he ws=C2 Prirtatene Mist shorcly before he was
agproached by supervwicion on February 16, 18993, While he did not
specify zhis fact during tne invescigation, he did so sh L_;
chereafrer, and weil :n ~ime for the Carrier to rsspond. The
Cavrier contencicn that Dhis was not new evice:ce ie correct.

= H = 3
s1nC he d*d test‘Fv :h ¢ ne used such medicacion during the
witnesses were questioned about cthe

=
DOSSL D_L‘CV of mistaking nis breath odor for something else. Under
h

i

such circumstances, the Doca 5 it appropriate ta consider thi
evidence as having been adduced dur
DroDercy.

ing the investigation on the

ci ction in rthis case 15 ¢
ence rto support & conclusion th
syscem on February 16, 1883, a
rescimony of Ahrendt, Harris and Cor
C one
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1aim_q:'s bsreath mast he weigh
ylrg otherwise, the admitted lack
g alcchol use, the lack of medica:l
alcchol, +he fact that the Carrier
i asthma and llergies and his use of
specific medication, and Clazmant’s weasonabie expl anat*oq as o
why his breath may have smelled similar te alcohol. Considering
rhe totality of the =evidence presented, we Cannot find the
existence of the wequired showing. Firgt Division Award 23923 .
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With respect to the Carrier’s argument that any back pay
liability has been cut off by Claimant’'s failure to accept its

olfer wf conditicnal r=instatement on October 28, 1893, rthe cases
relied upon by the Carrier reveal that the aoctr:ne that settlement
offers are rejecced at Claimant’'s peril normally is applied where
guilt of the charges has DLeen esuabl*snea and review of the
appropridtensss of the penality Iis being agsessed. Sea Third
Divigion Awards 28076, 2864:, First Division Award 22123.
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in this cases, ! ard ras found tnat the Carrier has failed
te sustain ics bu ; roving “he charge agalnst Claimanc.
~L;Lnef, the offer i mant in this case, while conditicned
upen  the normal ~rg for reinstatement of a =Ruls G
viclatocr ”oqu ~laimant in the same position as other
Rule G v*o ators nave rad an adverss impact on 4ls
future record. Uncer such cCircumscances, his rejection of such
cffar sheculd not Toll any merwise appropriate LlaD*;;tv for Llos
wages. However, the reccrdé indicates that the Claimanc may hav

-u

rade himself unavailable by ==

urnipq to school at some fime du
[=3

L
a
g
the per:oc subsequent o nis dismissal. Therefore, the Carrier :is
direcced ta rescors. Claimant -0 service with full senioricy rivius
and benefizs u 1on of a return te work physical, and
Lo pay him £ nig straight time rate of pav for all
Lime chat ¢ able co perform his work. Intsrast
is denied.
AWARD

Claim sustainad in acrcordance with the Findings.

mace .
betfocre 30
tc the parties.

NATIONAL RAILROAD ADJUSTMENT ECARD
By Order of Seccn d Division

Dated at Chicago, Illinois, this ¢th day of December 1996.



