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Tre Second Division consisted ol the regqular members and in
add-ition Referese Elirzabeth . Wesmen when award wag rendered
/Tnrernacional Bruthernocod of Electxrica)
i Workers
CARTIZS TO DISEUTE i
(CSX Transporcation, Inc. {(former
{ Cnesapeake and Ohilw Railwoy Company)
STATEMENT DF CLATM
“1_ That the former _nesapeake and Ohio Railwayw
Company now C5X T-anspeorctation, Inc.. viclated
Rule No. 17 by unjustcly dismissing ETlectrician
G. L. Hensley frcm service as 4 resultz of the
unfair hearing on August 8, 1383, and;

~ the Chesapeake and Ohic Raillway Company

2. Tha r
recurn Slectrician Hensley Lo service with all
seniority rights unimpaired, and;

3. That the Chesapeake and Ohio Railway Company
compensate Electrician Hensley for all time
lost as a result of this uafair ismicsal.
anc;

< That -—ne Chesapsaks and Chio Railway Company
make FEleccrician Hensley whole for all fringe
benefits, including but not limiced tO,
healrh, dental and 1life Insurance, vacation
and rerirement credits CO which he would be
entitled by vircue of Liis continued
employment.”

TINDINGS :

& Division cf the Adjustment Board, upon the whole

The Secon
d and zll the evidence, £finds That:

The carrier or carriers and the employee oI employees involved
in rthis dispute are respectively carrier and employee within the
meaning of the Railway Labor AcCt, &S approved June 21, 1934.

F

This Division of the Adjustment Board nas juzisdicrion over
the dispute involved herein.
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1-2-230
parciss t©o said 4ispulte WeIS given <4u rotice o©f hearin
cherson
-ime -Zhis Cispute aross, Claiment was omploved Aas an
Elec ipn Carrier’ s Huntington, Wegt WVirginia, LocomoTive
Repa . On August 26, 18%3, an rpvestcigacion was neld
conc ~harges that Zlaimant was " gleeping OnL  cuty &t
apor y 1:35 A.M. Cn jugust 12, 1993.7 Following r©ha
Hear ~laimant was notiii=d ~f nig dismissal Ironm Carrisr' s
serv Tha Organlizatish appealed Lhat discipline, and the Cclainm
was nrly progressac in rhe usual mannar
The Crganization raised a procedural
cenduct  of  the investigatcory Hearing.
Organization allages rhat che Carrier’ s He
Claimanc from receiving a fair and LmRaY
careful review of the cranscript of the

support the Crganizacion’ s position.

Wi-r resgect O the MeYLLS nf the case, the Carfios mainTaInNs
chat Claimant was ocbssrved siesping whils OR duty, =anc¢ Tnat he
penalty of dismissal i1s entirely warranted in view of Claimant’s
orior discipline record. The Crganirzation contends that Carriler
nas not met its burden oI cersyasion in this Cdse and, thersfora
Claimant should ke returned ©o S@rV1Ce

T¢ is well established on +nis and other Boards chat the
carrier bears & heavy su-den of persuasion when exacting the
pitimace penalty of dismissal. In the present Case. Carrier failed
~p meet that burden. The General Foraman who allegedly Zound
Claimant aclieep, fnr TeaSOnS nO ~i=zy cn the recera, declined T

< -
contact a second Carrier officer O conrirm hiy observacions.
Rather, he approached C zimant in tche engine cab alone, accused him
of sleeping, and wrote & statement confirming his observation.
Awcong other notations in that statement Wwere -he Foreman s
assertion that it was the squeaking of a battery compertment Coor,
external to the cab, that woke Claimant out of his sleep. As the
Qrganization pointed out., an employee asleep in a working
jocoumotive chop 1S unlikeiy to be awakened by the squeak of a
battery cover cutside the closed deoor of the locomorive cab.

[

"""_Q

Claimant did not deny that né was not actually working at t=e
rime iLhe General Foreman canfronted him. However, he explained (as
was confirmed by his co-worker) that he was awaiting his co-
worker' s return with 2 Zhell set,” which the latter went to get
from elsewhere in the shop, SO rhey could both continue the tasks
in whicihi they werc engaged Claimant’ s CcO-WOIKer, sequestered
prior to his testimony, écredibly confirmed Claimant’ s explanation
cf why he was sirting in the engine cab and not performing any

work.



Torm L award No 13287
Face ~ockes No. L1277
@f-2-94-2-23¢C

More signill working in The same
general area oo directly and credisly
contcradicted Xey Foreman’ S cestimeny.
wnile the Foxemarn e X d =ha door TO cONIirdnc
Claimant, the observing mplovee rescified that he saw che Forsman

nd saw Claiman

o 2
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ciproe” up the ladaer o
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L —he engine cad, & oD
dnor -0 1=C him i Tn this instance, &8 well, The CO-wWOIKED S
descripoion of the incident confiyrms ~laimant’ s version
in wiew oI the “mconsigtenciges LA -ne Jeneral ¥ ramzn' S
restimony, and the ClIrect contradiction of that rescImony Dy WO
credible witnesses, the Board doss aot f£ind that rme Carrier met
icg purden ¢f persuasion ‘gee Second Division Award 10698
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consideration of the dispute identiize

m™hig Board, a
~ma Claimantci{s) b

fter
above, nerebv orders that an award favoraple LO Tae Z
made . The Carrier is ordered to make the rward effective oI O
before 30 days following the postmark date the rwaxd ia rransmicted

~n the parties.
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NATIONAL RAILROAD ADJUSTMENT Z0ARD
By Order of Second Division

Dated at Chicago. t1iinois, this gcth day of Docember 1396.



