Tormn L NATIONAL ZAILROAD ADJUSTMENT ZOARD
sEooND DIVISION
Award NG. 1308%
Nocket No. 12878
Gg-2-95-2-1

cond Davision conslistsd of she resular members and in
farse z n . Wesman wihen award was rendered.

(lprernacional Association of Machiniscs
! and Asrospace Workers
TARTIZS TQ DISPUTH
(C8X Transportaticon, Inc. {former
{ Baicimuriz and OhZo Railreoad Company )
STATEMENT OF CLAIM:
w1 That, in wviolation of the current agresement,
CSXT (former Baltimore & Chio Railway [sic]
Company! arbitrarily disciplined Machinist A.
2, Harris DV uniustly assessing a five (5) day
overnead Suspension. The SuUSDensisn  wWas
sffective March 25, 1933.
Z. That, accordingly, CSKXT be ordered to remove
che five (S} day overhead suspension from
Machinist A. E. Harris's {sic] file and that
his record be cleared immediately.”
FINDINGS.

The Seccond Division ¢f the Aqjustment Zeoars, upon the WlDig
record and all the evidence, finds that:

The carrisr or carriers and the employee or employees involved
in this dispute are respectively carrier and employes within the
neaning of the Rallway Labor Act, as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over
che dispuce involved herein.
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parries zo said disputs Were given due ngtice o
thereon.



Torm L Award No 1308y
Tage = DockseC M LogTe
35-2-5Fz-Z-1
At the rime cne incident at issue 11 rhis case occurred,
1zimant was assigned as = Machinist In Carrier’'s Cumberland,
Maryland, locomotive repazr facility. On February 23, 1293,
Claimant was notified t©o appear at an Inves 'gation regarding nis
zlleged failure tc complete repa irs on Locomotive 4308 on February
9. 1853. Specifically, he allegedly faized to “true" the number
rour wheel, resulting in the Yy ght end <ap Failing off while the
locomotive was in r Following the Investligaiion, Claimant
was assesssd a I rarhezd Suspensichn. The Organizatiol
£iled & clazm prot discipline and subsSequently progressed
The claim in the ar

Tt is undisputed <chat the avidence against Claimanc is
circumstcantial. The end cap was found missing Zrom the number Iour
CracLion motor on february 22, 1993, some 50 hours aftex Claimant
had worked on it. The Carrier maintains that the c;::ums:a::ial
svidence is compelling, and nC alternative explanation is possible
it also point out that, 4Jnder -ne circumstances, & £five day
gverniead swuspension is lenienc The Organization contends Clat th
cirsumscancial evidencs LS seak,  and  That There IS craillle
alternacive explanations Ior the missing end cap

IL wany cases beforz chis and nther apards, circumstantial

evidence, when clear and convincing, has been found o Dbe
sufficient cause for discipline. Tn the instantc case, wever, the
circumstantial evidence 1s insubstancial. It 1s unre: Jtea :ha: it
was Clalimant’ s resnonsibil_hv to tormue the bolus on 211 four =nd
caps on the enginée in Jqu uesTion Claimant testcified that he applied
~he poltsg. ran them down wich a nut runner, and corcqued them on ail
four tournal Toxes. -~ sz larter read into Ihe Zearing reccrd,
Claimant' s Fureman testificd chat he saw ~Taimant place Che ZOLTS
on the jou*ﬂal box and wun chem down, but did not stay £o observe
the snon

him corgue them, because he had work at another part of th
L Carrier witness testified chat he did not believe it was possible
Lo rorget To Luigue a wheel down, and a second Carfler wiCness
restified that in cases of extreme vibracion, even properly corgued
boits might come loocse fxrom an and cap. A final alternative
hypothesis, raised by Claimant, was that a road crew wmight have
removed the Cap tv use ©n another cngine, an act which COU 1d have
been ca?*led out wqﬂl_ che engine was In service during the &0
hours after it left the Cumberliand Shop.

In l:ight ©of the Ioreyoing, the BDoard finds that i

circumstantcial evidence presanted against Claimant is lqsuff: ient

coc support a finding of culpability.
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ORDER

= ; ffr e emmcidesration of the disputs identitied
This Socard, 2Ly SO05IC2IaLi0e b - ST ‘ A
~eveby orders tchac xn award favorable Zo the ?}almancua, oe
- e onrdsred to make the Award erifeCoive L=- ke
: 4 is cCcransmizTiead

-] - - — e
Narimral Railroad Adjusctment zoard
av Order oI Sscond JIVISLER
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