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(Unicn Pacific Railroad Company
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FEINDTINGS ;

2rocherhood that:
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Tha Agrzement was violated when cCihe Carriar
assigned ncral Division Gang No. 4129 to
inscall crossings at various locations between
Asawaromie (Mile Post 335.5) and Stillwell
(Mile Post 307), Xansas on the Kansas Divisicn
cerritory between July 29 and September 15,
1992 (Carrier‘s File 920636 MPR) .

The Agreement was further viplated when the
Carrier failed to give written reasons for the
denial of the claim as reguired by Rule 12,
Secticn 2{al.

As a consequencs of the violations referred to

in parcs (1) and/or {2) above, under the
provisions of Rule 12, Section 2{a), the claim
chall be allowed as presented, 1.e., roreman

0.R. Bowers and Trackmen B.XK. Morgan, G.L.
Hughey, T.C. Edwards and M.B. Clark shall each
be compensated at their respective rates of
pay for an equal proportionate share of all
man-hours consumed by the members of Central
Division Gang No. 4129 while working on the

Kansas Division territory between July 29 and
September 15, 19%82."

& Division consisted of the regular members and
e Roberr T.. Hicks when award was rendered.
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The Third Division of the Adjustment Board, upon the whole
record and all the evidence, £inds that:

The carrier cor carriers and the employee or employees 1nvol

in this dispute are respectively carrier and employee within

meaning of the Rallway Labor Act as approved June 21, 1934.
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Tmis Division of tne adjustment Board has jUrisaictlon over
tme dispute involved hersin

Beforse any 4discussion ©of the merios  can rake wDlace, a
procadural challenge nas o be ragolved

T™e claim was ctimely and properly gpresented and the Jarrier
Dfficer o wnom the claim was pressiled, sespondesd Dy sSaying

"vaur vaquest is respeccfully declined in ics entirety.”

Upon appeal, in «ddiition o ths merits, che Organization
argues that since no r=2ason was given for the declination, 3
siolacion of Rule 12, Sectieon 2{a) occurred and the claim :s
payable as presented

The appeal Officer argued merits and presented an excellent
argument that would have perhaps exempted the Carrier from any

Rules -—riolacicn, but said nothing to counter the preocedural
argument . In facL, nolthliy was said about the Organization’s

procedural argument untll the case was advanced ce this Board and,
of course, that is too late.

ier di

arr d declize the claim, but no reason for doeclinacion
~as given. As a result, the claim 1s sustalned solely because oi
rne faral procedural error The merits have not been considered.

AWARD

Claim sustained.

ORDER

This Board, after consideration of the dispute identified
above, hereby orders that an award favorable to the Claimant (s} be
made. The Carrier is ordered to make the Award effecrive on ©x

pefore 30 days following the postmark date the Award is transmitted
zo the parties.
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