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{ Pacific Railroad Company)

STATEMENT OF CLAIM: ~Claim of the System Committee of the
3rocherhood that:

(1} The disciplinary disgualificacicn ol Track
Toreman 2. J. Stewart, on September 10, 1990,
by ADM-Engineering M.S. Hanson was arbitrarv,
capricicus, on the basis of unproven charges
and in violaticn of the Agreemenl (System File
C-01-91-D0%0-01/8-00030 CMP) .

.

{2y The Claimant shall have his foreman’s
seniority reinscated with all rights and
pensfits unimpaired, his record cleared cf the
charges leveled against him and he shall be
compensated for all wage 10Ss suffered while
workin in the lower classificacicon of
crackman and he shall be allowed 8.5% interest
compounded annually for all lost earnings as &
result of the Carrier’s actions.”

]

INDINGS:

Ly

The +third Divisica of the Adjustment Boaxd, upon rhe whole
record and all the evidence, finds that:

The carrier or carriers and the employee Or employees involved
1n this dispute axe respectively carrier and emplayee within the
meaning of the Railway Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over
tne dispute iunvolved herein.

parties co said dispute waived right of appearance at hearing
thereon.
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In its pre-hearing correspondencs with the Organization, the
Carrizsr referred ¢ the m"cause" o0f discipline and "amcunt or
discipline." In its aApril 22, 1831 lerter following the Hearing,
the Organizaticon contended that the Carriser had violated the

Agreement and characterized its original September 18, 1890 1 e*“
quotad above, as a reguest LZor a "tormal disciplinary nearing.

er nand, the Carrier‘s highest designat=d ofiicer,
in her appea1 rasponse, stated as follows:

. I do not consider the Claimant as bein
disciplined but rather disgualified for inability ¢

perform resoguired duties of the job and any hearing
congducted was conducted as ail uUljust Lreautment hearing.™
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ari conductad as 1f it were a regular discipi
her =zhan an “r*gst Treatment Hearing. Car* it

T cestimony &5 Lo the evenls co bRy
Seotumber 10, 1990 letter, and the Claimant, as is normally
case in disciplinary hearings, was called as uhe final wits s
other words, the nearlng did not commence with the Claimant and
Srganizaction being gives Lhe gpportunity to state their case
justify that there had been "unfair treatmant."
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The Board concludes that the parties, deliberately or not,
under Look Lhie Hearing a5 if it were a disciplinary matter and not
a matter of alleged unfair treatment. At this point, however, the

Board notes that i1t reccgnizes the Carrier’s authori;y in judgin

the flgnhss and abilicy ¢f employees. Various Awards have dealt
with the guestion as to whether, absent specific Agroccmenc
language, demoticns of previously qualified employess are

disciplinary in nature. This question need not be resolved here,
as it is fully apparent to the Board that both parties trsated the
mattar as disciplinary in nature.

The Organization offered extensive argument to sSupport Iits
view that the Claimant was either not guilty of the charges in the
September 10, 1590 lectter, or that in some. instances there wWas no
factual support for the charges. These need not be reviewed here
in detail, because 0f the Organization’s overall contention that
the Hearing Officer did not conduct a "fair and impartial®™ Hearing
(specifically reguired by Rule 18 in disciplinary matters, but
presumably also true for an Unjust Treatment Hearing). After
thorough raview ¢f£ the 1engtr'y transcript, the Board reaches the
conclusicon that the Hearing was not "fair and impartial" in that
tne Hearing Officer made procedural misjudgments and clearly tended
to assisc Carrier witnesses while also tzying tc impede the
Organization’s defense. Here are some examples of this conduct:
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larrer. appeared zo be relevanl 2S to the establishment

of possible noscilirzy by one of the Roadmasters.
4. As an example of coaching Carrier witne
rhere was the following excbange betwgen the Hea
Cfficer and a Roadmaster 'inis Tollow
Organization's attempt EO elicit testimony £
Roadmaster as to a telephone conversation in August

qupoosea'v scating chat the Claimant was doing a "g

job. The Roadmaster had testified uhdL he &id
LecG_l such a conversaticn. The exchange folliows:

rHearing Officer: I guess the only thing
can ask Mr. Milewsky [the witness] s given
- given Mr. Stewart’s rescimony as to nhis
phone conversation and Mr. Wimmer’s asserticn
that che letter of September 10th says he was
not doing a good Jop, would Lhers - could
there have been an instance during the tine
shat Mr. Stewart was working on the Dubugue
Line, outside from those instances iced in
the September 10th letter, that he wvery wolil
have done a good job?

H

A Certainly.

Q and could you nave at sometrime
conmented on that fackt Coo.

A Yes I could nave.”
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Wirh these as exampl=s, the Board finds that the C1 ailmant did
rlot receive a "fzir and impartial hearing," whether 1t De
considered a C*E;ina*v or an Unjust Treatment Hearing. However
it should be notea that t-he Board finds no fault with the Hearin
Officer’'s refusal t©o admit a tape recording in which one of the
parcies was unaware ne was being recordad. Also the H@oard ILinds
no:h;ng improper with the refusal to accept a notarized statement
by a person 1not at the Hearing; the statemenc con werned &
ceonversation in which che Claimant w as relaying information to the
General Chairman.

Whether the Hear:ing should have been treated as an Unjust
Treatment Hear ﬁ“g, -ne fact is that both parties procseded as if
the matter wWer disciplinary in nature (until che Lighesc
designated offlcer arqued othexrwise) . As vyprotested Dby the
Organization and as outlined above, the Hearing Cfficer was at best

unartiul. As a result, rhe Claimant did not receive a "fair and
imparzial hearing. Thus, the Claimanct‘s disqualificvaiion must be
ser aside. This does not go to the merits of the Carrier’s reasons
for disgualification. As the Claimant himself stated at the
Hearing:

"I would like to think it’s Jjust opinions and

viewpoints that everybody has of any given situation.
Two people look at a situation and you get Ewo answers."

As rto remedv, =the Organization seeks the Claimant’s
rainsratement of senicrity as Foreman and Assistant foreman
retroactive ro Septewmuer 10, 13%0 and the expunging of any censure
and/or reference te this incident. The Award will so provide,

The Organization also seeks a wonetary remedy of the
Gifference in pay Letween that of Foreman and Track Laborerx. The

Board f£inds thlS inappropriate because the Claimant had moved from
nis Foreman's posicion to that of ;rack Laborer prior to the
September 10, 1890 notice. 1t is entirely SpeCLlatlve as o

whecther, when, oz if he might have bid for and been awarded a
higher paying position

SWARD

Claim sustained in accordance with the Findings.



Award No. 31327

age A ) Docket No. MW-304472
. - _ 96-3-92-3-192
ORDER

This Board, after consideration of the dispute idencified
above, hersby crders that an award favorable to the Claimant {s) ke
made  The Carrier is cordersd to make the Award effective on or
before 30 cays foliowing the postmark date the Award is Lransmitted

to the part:ies

NATICONAL RAILROAD ADJUSTMENT RBOARD
By Order of Third Division

Dated at Chicago, Illinecis, this <Z:th day O January 1996.



