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Edwin H. Benn when award was rendered.

(Brotherhood of Maintenance of YWay Employes

PARTIES TO DISPUTE: {

(Soo Line Railroad Company (former Chicago, Milwaukee,

{ St. Paul and Pacific Railroad Company)

STATEMENT OF CLAIM:

“Claim of the System Committee of the Brotherhood that:

(1)

2)

)

The Carrier violated the Agreement when it assigned carmen to
perform Bridge and Building Subdepartment work (painting the
walls, engine pits, tanks, bathroom, lunch room and locker room) in
the St. Paul Roundhouse at St. Paul, Minnesota beginning February
3 through 26, 1993 and continuing, instead of assigning B&B
Subdepartment forces to perform said work (System File C-32-93-
C060-01/8-00130 CMP).

The claim as presented by General Chairman M. S. Wimmer on
March 19, 1993 to Division Manager D. J. Hansen shall be allowed
because said claim was not disallowed by Division Manager D. J.
Hansen within the required sixty (60) day time limit set forth in
Rule 47.

As a consequence of the violations referred to in Parts (1) and/or (2)
above, Messrs. C. E. Phillips, S. H. Strandlof, S. J. DeJarlais, C.
McKay, L. B. Diersen and R. J. Bartels shall each be compensated
at their respective straight time and time and one-half rates of pay
for an equal proportionate share of the total number of man-hours
expended by the carmen in the performance of the work in
question.”
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FINDINGS:

The Third Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act, as

approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Parties to said dispute were given due notice of hearing thereon.

As Third Party in Interest, the Brotherhood Railway Carmen, Division of
Transpertation Communications International Union was advised of the pendency of this
dispute, but it chose not to file 2 Submission with the Board.

By claim dated March 19, 1993, the Organization asserted that during the period
February 3 through February 26, 1993, three Carmen at the Carrier’s Shoreham Shops
were improperly used to paint various areas of the St. Paul Roundhouse. That claim
further stated that 96 straight time and 202 overtime hours were expended by those
employees. According to that claim, “{t]his claim is to be considered continuing in
nature until such time as the dispute is resolved. Additional dates and hours will
supplement this file as they become available.” The claim was sent to the Carrier by
certified mail and was received on March 20, 1993.

By letter dated March 30, 1993, the Organization referenced the earlier claim
which “was to be considered continuing in nature until such time as the dispute is
resolved” and further stated that *. . . you were advised that additional dates and hours
worked by . .. [the Carmen] would be subsequently supplied as they became available.”

By letter dated May 24, 1993, the Carrier’s Division Manager referred to the
fetters of March 19 and 30, 1993 and denied the claim.

The allegations in the March 19, 1993 letter must be sustained as presented. Rule
47(1)(a) states in pertinent part:
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“...Should any such claim or grievance be disallowed, the Carrier shall,
within 60 days from the date same is filed, notify whoever filed the claim
or grievance (the emplove or his representative) in writing of the reasons
for such disallowance. If not so notified, the claim or grievance shall be
allowed as presented, but this shall not be considered as a precedent or
waiver of the contentions of the Carrier as to other similar claims or
grievances.”

The Carrier’s May 24, 1993 disallowance of the March 19, 1993 letter which had
been received by the Carrier on March 20, 1993, exceeded the 60 days permitted in Rule
47(1)(a). There is no discretion in the negotiated words “shall, within 60 days from the
date same is filed, notify whoever filed the claim . . . of the reasons for such
disallowance™ aud “{i]f not su nutified, the claim . . . shall be allowed as presented....”
[emphasis added]. No matter how we feel about the merits of the claim, the Board has
no authority to change the language of Rule 47. The fact that the Organization stated
it would updatc the Carricr conccrning additional hours docs not relicve the Carrier
from the very mandatory language of the Rule. We therefore have no choice with
respect to the hours claimed in the March 19, 1993 letter. Because the claim was not
timely denied, those hours must be paid as requested.

However, Rule 47(1){(2) does not make the sustaining of the March 19, 1993
allegations precedential (“If not so natified, the claim or grievance shall he allowed as
presented, but this shall not be considered as a precedent or waiver of the contentions
of the Carrier as to other similar claims or grievances™”). We can therefore address the
merits of the supplemented allegations in the Organization’s March 30, 1993 letter.

The Organization has not carried its burden on the supplemented allegations
found in the March 30, 1993 letter. The Scope Rule does not reserve painting work
exclusively to the Organization’s members and the record does not establish that the
Organization’s members have historically performed this type of work. See Third
Division Award 27880 between the parties (“Without an express reservation of work
guaranteed to them by contract, the Organization was obligated to show that its
members have historically performed the work”). On the contrary, the Carrier has
shown that its Carmen have performed similar painting. Third Division Award 27762
between the parties and Awards cited therein (Carmen painting portions of buildings
at different locations).



