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The Third Division consisted of the regular members and in addition Referee Nancy
F. Eischen when award was rendered.

(Brotherhood of Maintenance of Way Employes

PARTIES TO DISPUTE: (
(Burlingion Northern Santa ¥Fe Railway

STATEMENT OF CLAIM:

“Claim of the System Comumittee of the Brotherhood that:

(1)  The Agreement was violated when the Carrier failed to provide Mr.
3. A. Lawrence, Jr., and his represeniative a copy of the franscript
following Mr. Lawrence’s March 3, 1957 investigation held in
Minneapolis, Misesota (System File T-D-1321-B/MWEB 97-06-16AR

BNR).

(2)  As a consequence of the aforesaid violaticn, the Carrier shall now

provide Mr. J. A. Lawrence, Je. aird his representative with a copy of
the decision and the transcript of the March 3, 1997 investigation.”

FINDINGS:

The Third Division of the Adjustment Board, upon the whole record and ail the
evidence, finds that:

The carrier or carriers and the employee or employees tnvolved in this dispute are
respectively carrier and empioyee within the meaning of the Railway Labor Act, 23

approved June 21, 1934

This Division of the Adjustment Board has jurisdiction over the dispute involved
herein.

Partics to said dispute were given due notice of hearing thereon.

This case involves the Carrier’s alleged “failure and refusal” to furnish J. Lawrence,
Jr. and his representative with a copy of the transcript of his disciplinary Investigation
held on March 3, 1997 at Minneapolis, Minnesota. Of note, it is not disputed that the
Clasmant was exonerated of any wrong-doing in connection with the charges.

The Orgznization asserts that Rule 40K of ihe September i, 1982 BN-BMWE
Schedule Agreviuent mandates that in all instances of disciplinary Investigation, “the
employee and the duly authorized representative shall be furnished a copy of the transcript
of investigation, including all statements, reporis, and information made & maftter of
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record.” The Organization asserts that this case is “just that simple and straightforward”
and should be sustzined on the clear and unambiguous luuguage of Rule 40%E.

For its part, the Carrier maintains that the historical application of Rule 40K is that
transcripts of Investigations are not provided uniess there has been an assessment of
discipline. The Carrier further maintains that the Organization has no peed for the
transcript unless there is disciplinary action on which to base an appeal. Specifically, the
Carrier contends that Rule 40 applies only to matters “made a matter of record,” and
thers is no record 1nless a transeript is prepared. Finally, the Carrier contends that in the
circumstances, the Organization has shown no prejudice to the Claimant’s rights,

Rule 40, as 2 whole, is dedicated to disciplinary trials and appeals, in text as well as
in title. Specifically, Rule 408 states that: ‘

“The employee and the duly authorized representative shall be furnished a
copy of the transcript of investigation, including all statements, reperts, and
information made a matter of record.” (Emphasis added)

The language of Ruie 40E, noted supra, is clear and unambigous. If dees not

stipulate that the transcript “shall be furnished” only in cases where discipline is assessed,
but rather simwply states that a transcript “‘shall be furnished.” Rased npon the clear and

upambignous langnage of Rule 40E, this claim pust be sustained.

AWARD

Claim sustained.

ORDER

This Board, after consideration of the dispute identified above, hereby orders that
an award favorable to the Claimant(s) be made. The Carrier is orderzd to make the
& ward effective on or before 30 days following the postmark date the Award is transmitted

to the parties.

NATIONAL RAILRQOAD ADJUSTMENT BUARD
By Order of Third Division

Dated at Chicago, Illineis, this 24th day of September 2002.



