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PUBLIC LAW BCARD NO. 1130

PARTIES THE ATCHISON, TOPEKA AND SANTA FE RAIL! WAY
TO THE COMPANY, COAST LINES
DISPUL LR - npd -

UNITED TRANSPORTATION UNION - ENGINEMEN

STATEMENT Requast for removal of twenty {20} demerits asscsned
OF CLAPM: against the persons! record of Engineer wW. €. Comatock

ax result of investigation coaducted at Southers FPacifie
Company in Bakerasfisld ca Decembsr 39, 1371,

FINPINGS: The parties herein are Carrier and Employe withia the
meagniag of the Railway Labor Act as amended, and this
Doazxd hes jurisdleriaa. -

This is 3 seque!l to ihis Board's Award No, 1 in which,
for reasons atated therein, a suspensios of Firaman .. A, Tudor was
austaioed in connection with an incidant on Lecember 14, 1971, on tracks
ahared with the Scuthera Facific, when slx SP units zoupled to foar Sante
Fa anits, and the tea-uait train was unable to stop at a red wignal, apparsaotly
because no &ir check was made to asceriain if the hoges had been connected
butweesn the two sete of lorarmotivas.

An investigation was conducted December 22, 1971, =t
which this Claimast sagineer waz citad for possible vielations of SP Raules
106 and 374 amoay others, siong with Firaman Tudsasr. The Claimant
tastifind at the honring after which Firsman Tudor was found guilty, but
sspme no guiily findings were rnade with respect to the Ciaimant,

Only seven days iater and ati}l within the 15-day tirne
timitation frem the scdurrence, this Clximant was cited again but for
allsged violations other than those chargod agsinst him iz the first
investigation. This tirne the Claimant was accussd of possible viclstions
of rules maioly baving to do with air hbrakas.



He was found guilty this time. and assessed 20 demarita.
The damarits zince have beeas worked off and therefors are moot, but the
Organisation presses this appsal on grounds that iegal principles of double
jecpardy and ruas judicata ars ipvelved ia the holding of the doubls investigstion
copceraing & simgle employee and, iz ity view, the dual invaatigation violated

Claimant's rights to a fair asd {mp=rtial trisl under the rutas.

Techatcally, "double jecpardy’ roay ast be laweived becasss
the charges agsinst Claimast io the two proceedings were differeat, nor is
this s mattar for rag judicats bacauss of lack of compiets idantity of issues,
Byt the requiromments of due process, partienlarly under the isttar xnd spirit
of the ibvesiigation procedurs uader the rules, o naot appear "o have baex
st

in its Award No. i, FP.L. 8. 12 held that " The holding sf two
iavesligations for the same vifense (was) improper.’ Ia its Award Ne. i,
P.L.B. 18] similarly, ‘oarred (a} ssparata secoad disciplinary proceeding
against the Claimant by reason of the sames accident * *

In Award Wo, Z134% the Flret Tivielon wet aside = discipilaacy
penalty reanlting from a second investigation of the same incident, sayiag:

" e baliave that the carrisr mads an election
as to wnich ruls to procesd uader when it lirst
filed the charges. It couid not iater damand &
second invastigation based on the same svideace
and aitempt to bring in another rule, which merasly
rephrases the alisgsd [irst viclatios. '’

The ietter and spirit of & prompt, [air apd impartial investigation
under the rules presupposes that the Carrier will do a3 thorough x job as Lo
possible in the Iirst iastance, xad sl it wili NOl Tersly sesk SROILEE “hitw
at the appie, " by later citing other rules viclations than those alleged at first.

Bat the Carsler objects that it cught to he sble ta do this when
naw evidance is discoversd. The courts permit reopsnlag of cases o this
ground, but with great raluctance. The new svidencs asually rpust have
sprung up entirely independeatly of any of the knawn clrcumstances brought o
tight in the hearing or trial, and often there must be an slement of concealmaent.
Almost invariably this zvenas ix opes only to the acccaad and ast the ascuger.



Not caly doas piecemes] investigation smack of sppression
apd undue burden upos the accused, but it ceuld import into the investigation
process under railroad disputes adjustmant the vice of ‘oles bargainisg.
relaind to the testimony given by an ascused in an eariier hearing.

Accordiagly, consistent with the ressoaing of other public
law boards ond tha Firar Divisios in the sawards citesd herein, this claim

must be sustained.

AWARYY: Cimim sustelimad.
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Neutral Mamber
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