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QUESTION AT I52VE

poes Article XIT, section 3({1}) of tha ceteober 31,
1985 National Agreement perait the carrier to sublec
tively salect candidates Iox engine service from any
fminority) popalation source, withcout primary ragard for
relative (Trainman} seniority standing?

EINDINGS

Tha general guestion at issue hefors the Doard arises from a
particular circumstanca in the melectisn and subsequent pronotion
af smploypes with Tralnman geniority to the position of Enginear.
Notice was given as ts the availability of such positions.
Praimmen from Consolidated pistrict No. 3 were eligibla for
training for the Einton Engineers District. Thera Were,
pventuslly, ten employees dotormined to be gualified for the
vraining and «ho Indicated continued interest in tha prograd.



Ameng these were a black male and 2 white female, whoe held the
least seniority among the ten candidales.

Aleong with training urndertaken for athey ssniority districts,
the Carrier selectad six Hinton employees to commence training <5
Acgust 8, 1988, These included the four most senior employees
{concerning which thare is na dizpute here), the bhiack amplayes,
and tre female employaes, The four sthars, all white malas, were
salactad for rraining classes conaencing on later dates —= three on
Septexber 12, 1988 and one on May 22, 1a8S.

upon successful vompletlon, all ten ware given Englnaer
sonjority standing from the date of the coumencenent of training.
Tiis resulted in four employess being placed in Enginser senjority
below the two bilack or female employees whe held less Trainmen
senisrity. It is this result which gives risze to the organiza-
tiznts challenge to the Carrier’s action. Hore gpacifically, tha
organization contends that the Carrier is in rule viclation for
selecting the black and fewale employees instead of four nore
senior employees for the initial) August 8, 1988 training program.

Applicable here iz Article XIII, Section 3 of the Oetobar 31,
1985 TTU National Agrssament, which raads in pertinent part as
follows:

Section I - Retention of Senloyity

{1) Subject to the carrier’'s legal obligaticns, when

selecting new applicants for engine service, cppertunity

shall first be given to smployees in train and yard

service on the pasis of their ralative senjority stand-
ing, ritness and other gualifications being agual. . .



The carrier defends itg salection of the black and female
enployees sut of sepiority omrder on the basis for the gualifving
phrasa, "(sjubject o the carriex’s legai sbligazian®. The Carriec
interprets flegal gcbligation® to refer to Federal law and
regulatien as o affirmative =action cmployment and promotion
otligations.

rhis cbwiocus conflict betwesn first sppertunity by sesiority
and "iegal obligations" was initially reviewed in Public Law Doard
uMa. 5041 {(Procedural), Award NWo. 1 (Marx]. in which the Carrier
challenged the Organization’s right to dispute the <Carrier's
ohligaticn, as it perceived it, ton weet Faderal law requirements.
rhat Award, which is incorporated herein by reference, found thatr
the organization ceuld properly challenge the particular astion
taken by thes Qarrier as €4 its consomancs with the Agreemant. In
brief summary, the Award noted as followss

. . . The Carrier makss a COnvincing case as to the
accepted understanding that such ®legal ohkligatiens®
rafer spacifically ta affirmative action.

Trare ¢an be no Jdoubt that the organization’s claim

45 bottomed on a specific provisicn of the applicable

eamant which offers seniority protection. It i3

edqually clear that the Carrier has certain “legal
obligations¥ which way modify application of the

provision.

Almest mivultanssusly with the issuance of PLB 5041 Awaxrd Na.
1, an Arbitration Averd was issued by Arbitrator Don B. Hays
concerning the sape Agreepent provision and involving the sane
grganization and a diffsrent sarrier. Arbitravor Hays dealt with

wath the aanjoriry/legal chligation tgsug as well as the ~ritneas
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and cother qualifications® issue {which is net relevant horel. In
answering the identical guesticn as hare updar reviaw, Arbitrater
Hays concluded that, unlike the situaricn hers uhdar reviaw, the
carrier’s "legal obligations® did net sancticn selection aof
candidates for Engineer from putside the Tralhman roster. However,
in answering negatively the same question as befare this moard,
Arbitrarcr Hays left open the possibility that the carriar therein
might be challenged in wcourt or an enfercexcent procsadling for
failing to meet affirmative action requirements. Against such
eventuality, Arbitrator Hays retained jnrisdietion *to insure the
proper interpretation and application of . . . our award®.

Kith thiz guidance, attention now returns to the precise facts
patore the Board. If the Carrisr had need for gy six candidates
from +the Hipteon District and had included therein two out-of-
seniority-order Trainman for affirmative action purposss, this
Board might well have reached & different copclusion. However,
here there were ten candidates all eventually selected, ampong which
theres is ne dispute that the black and female zandidates wvere '
properly included based on their Tralnman seniority. The conly
razaining guastion is whether the Carrler cculd have complied with
Articles ¥TT1, Section 3{1} ~—- including its "legal obligations! —-
py wmaintaining the prapet senlority order of the Ton solocted
sandidates based on their “ralative [Trainsos] zenfiority sarvice¥.

The Board concludes that the resulting placement of four
successful Eagineer candidatas behind the twoe employees with lesser

seniority was in conflict with the senierity requirements af the
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Agresment. Put another way, the carrier hag failed To demenatrate
that, in offering and providing pronotion o the black and fenata
anplovees, it would hava not met its “legal srligations® if it hag
done so whilae rertaining tha proper seniority osder of the ten
employees.

Thiec having bhaen zaid, the Seard ie limited o & resposnse to
the speclfic guestion posed to it. The gueastion ihvelvas
sgubjective® selecticn of candidates and the need for “primacy
regard® for seniority. In consonanca with the Hays Award, tha
question must be answvered in the negative. In so finding, the
gaard notas, as it did in PLA 5041, that there are indaed "legal
obligations® which the organization obvisusly recognized when it

agreed to the terms of Article XITI, Section 3{(1}.

AWAERD
The question at issue 1s answered in the negative.
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