AWARD NO. 102

NMB CASE NO. 102

TUNION CASE NO., 96062
COMPANY CASE NO. 1030002

PUBLIC LAY BOARD NO. 4430

PARTIES TO THE DISPLUTE!

UNION PACIFIC RAILROAD C ONPANTY
(Westemn Region)

-and -

STATEMENT OF CLAIM:

Appesling the UPGRADE L S Discipiine with SO-da}f‘ suspension of Engineer
T.L.DuV J_ and request the sxpungeman of disciphine assessad and pay for all lost
fime with all seniority and vecerion rights restorad u mimmaired. AcUOR takKen as a
result of investigation held Seprambar 20, 1970

{“Claimant™) was empinyed as an Enginesr at Los

PINION OF BOARD. Thomas L. Dub 2.,

Anecales on September 9, 1596, woriing on & vard job &t Yermo, Califo rnia, with Engine Foreman
B. F. Kasper. and Helper R. D. ¥ Aremour 11:30 am. Claiment and crew were assigned io
move one car from e vard to & spot at QMT, an: industry, which entailed coming oif the verd lead

and ‘hen pulling the car eestward OnIo 2 Na. 2 main irack and then throngh a CTOSSOVET 0RO 12
No. 1 mein tnack. Aftor the powsr vizoh had hesn Fnad and the sigmal

dispaicher, the single Car was shoved chead olhetvounizlo

tizd dowt

The maln rack swi teh nad bEsn 23 opti ior Tholr rerum mevement Il’:‘\ wers G misd
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COMPANY CASE NO. 1030002

because an absclute signal mght at the switeh was displaying 2 red aspect. After trying
unsuccessiully w contact the train disnaicher directly, Claimant made indirect contact through SYO
(Yardmas.er)Flank Valdez Mr. Valdez ralaved 1o the tra'n dispatcher that Claimant and crew
needed permission to come oul of QMC znd go west on the No, 1 main track. According ©
ranscribed tapes of the thres-way exchangs, MoV aldez explained Claiment’s simation w the

dispatcher who informed Valdez: “Veah nzcan come out and he can head back east down the No.

14

1 there.” Valdez, releved thisto Claimani 2s: "He says vou have permission 10 come out’™; 1o which

L

+

Clairnant replied: “Dermission to comea cul. Fhank vou.”

Racause Claimant was operaiing o the west, fralling jocomotive, he needed 1o come out

i D bada T Rl

far enough eastwerd to clear the spux —ack switch and then go westweard oi the No. 1 mam rack.

Claimant elected 0 go eastward agout ve <al lengths, in order to move westward on signal

indicarion to avoid being limited 1o resirictzd speed. a suficient distance to get east of a westwvard

L]
am

signs1hefore making a weshware moverent. Using the same crossover thay had usad to come Som

the vard to QMC, Claimant mads the reverse movement but the enzine ren through that switch with
resultant damage. Foreman Kasper subsevus ily was to vestify thet he swich was properly lirad and
the switch points moved as the engine passed over them, while carrier wimesses insistec thet the

condition of the switch indicated that it hel been lined against the Movement.

Lo L

Tinvestigaticn on September 30, 1996, Carriex - found Claimant primarily

responsibie for the incident and 283853
27.8.15,9.10ed 9,100 U2 Orgonizenion umely protestad significan: procefura

violaling Rules 6.

m o thic —anar which recite rescission of the diseiplinary action

s e e - [ 4
errors by Carmer manageis in handling thismane hrec e .



AWARD NQ. 102

NMB CASE NO. 102

TINTON CASE NO. 96062
COMPANY CASE NO. 1020002

and therefore this Board neither expresses nor implies any opinion coneerning the underlying
i e b

question of the relative culpability of Clzimen:, Foreman Kaspar, SYO Valdez and the traln

dispatcher. Specidcally, itis nol dispured that aforintervicwing and counseling the crew arthe scene

or the night of the incident, MY O Hummer intended 1o take 2o disciplinary action and therefore did

not fiil ourt the requisite UPGRADE svsiem peperwork, Fomm 1 or At some level, that

scision was overridden and charges ware brought against Clzimznt butno Form 1 orFomm 2 ever

was issued to Claiment. This is more than 2 “mere echnicality” since it deprives a charged

[Py
emplovee and e Lasor Organizaton of notics and epportunity to prepora a defense and moreover

10 meks an informed decision whether 10 walve formal

denrives the charged emploves © is i

i

1 3

investieation. These fatal errors were compornied w hen Carrer failed fo provide Enginesr Duvell

with a timely written Notice of Invest n cing the specific charges againsthim. That errerwas
not cured by having a CMS operative rezd ke noice to Claiment over the tzlephore.
Baced upon the foragaing fatzl fzws in the procedural handling o fthis mater, the Level £

UPGRADE discipline is voided. Asremedy, C arrier shall purge Claimant’s personnel record 0f 2k
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refarences to this incident and maxs

1 whaole for the wage loss suffered as & Cullstiyusl
nvalid disciplinary action. Tn that connection, tha record shows that his DOT/FRA cert nificaiion was

not revokead or suspended during the period of s UE GRADE suspension without pav.

iy
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AWARD

1) Claim sustained.

amall

2} Carner shall implemer s

majority of the Beard.

Avvard within thinty (30) days of its exer mon by a

,}

\\_‘__/'_e—’_'_’ \\ !,/-—’__\_\ p
. e— -
Drera Ecdwierd Fischen, Chairman
Dated 2t Snencen. New York on March 28 5. 2000
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