AWARD NO. 109
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PUBLIC 1AW BOARD NO. 4450

PARTIES TO THE DISPUTE:

UINION PACTFIC RAILROAD COMPANTY
(Western Reglon)

~oamd -

BROTHERHOOD OF LOCOMOTIVE T ENCGINEERS

STATEMENT OF CLADM:

2 J}peq"nT t“‘= Lowaff‘ Level 4 Discipline essessed against Engineer H. X. Baron

{SSN 3 L9 D47) and requast expungarent of dis cipllue assessed and pay for any
and 21 time lost with axi seniornity and vacation righs rastored unimpaired. Formal

hearing he;d AugusL 27,1867,

OPTNION OF BOARD:

. Keith Barron (“Claimant”) was employed 2s &1 Engineer [as Vegas, Nev ada, On August

997, Claimant and Conducter D. 1. Friie. were called on dury ai 0830 ar Las Vegas, 10 operate

1,..:

16,
train ZNPLA-14 10 Los Angeles, While aw aiting deleyed amival of the 0 hound irain, this orew

- That documentarion inciuded 2 rain

i
e}
n
y i

conducted their job briefing and secured necess
consist showing four locomotives, 25 loads. § amoties for 1300 tons and 2987 feet, as well as Track
Bulletin Form B 14114, re esticting MOVermen: S0 as 10 protect rack work near the statien limits of

Las Vegas, Nevada, . berswween Mile Post 331 andé 330.25. The crew was also instructed by MY O

£scalanre 10 sei vut The sceond and fourth loeamotives ar A-den; but due 10 O gestion those uniis
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When the delayed ZNPLA-14 arived 2t Las Vegas at 1020, Conductor Ertle leamnad that
the actual irain consist this crew weuld be hendline was significantly different than that listed in the
paperwork which he and Claimant had recaived i theip Job briefing. Just prior to their expedited
departure, Conductor Erile was informed by the inbound cenductorthat ZNPLA had besncombined

with anotker train somewheare sast {or morth) of Milfurd, Utah, the preceding crew-change peint.

After assuming control of the train near the ofice building ar Mile Posr 334 and semine ourthe pa

cvised Claimentin general terms thar thev hadmore cars

. . o - - . . , . s
In their train then the ofgiva! inforration inc:ceted and then prompily oegan making new

B
W
e}
i
B

celeulations for their toral train tonnazge e |

At Mile Post 333, two mile in advencs of the Form B resiriction, they encougtered a

Yellow/Red Flag, which both Claimant end M. Ertie acknowledged., and Claimant stertad slowing
the train down. There was no conrtact with the Irack Foreman in charge of the Form B Limizs, As
they approached Mile Post 331, they saw 2 red Flag at the eastward lipsits ofa

Bulletin. At 900-1300 feet before the R=g Flag. claimant zpplied 2 IO pound set 1o the traig 4l

FF N ¥

brakes and then increased the hrake eppiicadon w full servics, 26 pounds. At about this point,

Claiment put the trein into cuegency and come o a full stop, but slack action pushed the lzadmg

i

a4

end of the main about 100 feet past the Red Flag nto the Fomp B limits.

P S B = ar ¢ A ; S L ; i farmal
By letter dared August 18, 1957, Clalmars and Conductor Frile Wers sumimoenead to a formal

N

P ;e - - 3 TH R e e D13 e
Ivsstgalion on cho G285 realing in Doranegnt S&IT 435 Ioows:

. st e
Rzpom 1o the OFfics of Manager

39108, =t 1:00 o.m. oz Wednesd

=
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determine your responsibility, if any, in connzsticn with the follewing charges:

While you were smploved as Engineer on the ZNPLA-14, on August 16, 1997, ar approximately
12:10 p.m., operzting Unien Pacific Locomodvs No. UP9321, near Las Veges, approximately MP
CP 331.00, you allegedly failed e sicp vour T2ia Sefore passing Form B - Order Number 14114 on
Mainline £1 issued August 15, 1997, Your zc<ons indicate a posgible vialation of Rules 1.1, 1.1 1,
131, 113, 1.47, 2.6, 6.10, 15.1 and 13.2 25 conmined in the Genarel Code of Operaiing Rules
effective April 10, 1694,

The favestigation will be conducted i1 conformite with the system wide BLE Nieripline Rele, and
vou are enutied t0 represSNRGL A8 provided = tharmils. You [oZV Pressrl stch winesses as your

[sic} desire at you [sic] own expensa. Vou ars zeing witkheld from servies pending resuin of
investigation and heating,

Following an unconzested postponsmer:, the hearing washeld on Avgust 29, 1597, Claime

wes advised by levter of Sepiember 5, 1997 tmar Carder considersd him guiity of violating the

EIE)

following three (3) of the nine (9) Opereting Rules with which ke had besn chargad:

il Safety

afety is the most impornznr element in parerming dures. Obeving the rles is essential to job zafety
and conmmined emmmiovment.

1.1.1  Maintzining 2 Safe Course
iz case of doubr or uncsmoingy, take the safs coures
izz2 Protection by Track Bulletin Form B

Disviay vellow-red flags as specified in R

revoked his your locolsviive enginesr cemtiscarion, citing Pat 240.117 paragranh & of the FRA

=nsion 1 FRA's Locomotive Enginesr Review Rasrd
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(LERB), which culminated in exoneration of Claim
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ant by the LERB. By decision dated Aungust 4,

1798, LEREB held in Decision EQAL 97-97, as follows:

Tze Board finds
based an the Infermetion he And of the TAiS’s LomsisT,
Petitioner utilized the wain’s 2ir brakes for-ce
47-48) This was e first ime Petitioner obiz ins
nesded 1o stop the train, As it turmed out,
1SC2SS2YY In step the wain before the
ne*ce:vﬁ-d weight of the =ain and its asmrs;

weight,

that Petitioner operatad bis Tain in accaordance with good Tain han

rzc baoa:d, due 0 he sigmitcant differer

and¥ing procednrss,
-
ara,

In xving to stop s train befors the red bo
P

il 'st tims after departing the terrminal. (Tramseriptat
d an acteal sense of
Petitioner undersstimared the actuai braking powe

how much breki M2 DOWST Wig

nce herween s

Whaz does warrant reversal of Petinioner's decertifigasions stneiotk of Svidéncs mar Pentoner

fimsers knew of the g+
sure, Petitioner did not knew thar acs
show Pettioner knew that bis train -z d in -

ional zor

Natwithstanding the LERB decision, Cairierd

d to this Board for final and

eventally was appeale

G

Atthe outset, we are not persusdead that

dispositive of the claim before us for arhitr rat
Rule and the Upgrade Procsdurss. Although many
respective tribunals, they are p

As such, each forum may r

over the other. In the fnal ana alysis, our decisions are

SlSiminan

evidence on the record before us. LEREd

nasg st'--n-ﬂznc* berwoon the wpored a
were
doubizd in length and ioncage.

oinding derer

Ths T

onunder

dlcatmu SETDET

ud actual comsist of the wai. To he

added v his main, bue the svidence coes not

dto reverse iis disciplinary action and the claim

IIInaon in arpitration,

ERB administrative lic ensing determination is
the terms of the Svstem A greernent Diseinline
of the £ facts come o play before thesa
and distinct rights and dutises.

on and neither has 2z

based on an independent analvsis of all of the
ons are not irelevent in terms of sdmissibitiny

before this Board, bur we do not accord dispesitive or awthoritative w eight to factuel findirngs mads
in LERB licensing determinations . Nor do we shdicars to LERB our primary jumsdiction under tf
conirolling collective bargaining agresments and the Railwer Labor Actto decide croperivappanled
gricvances presenting issues of culpabili ¥ anc appropriateness of discizlinay penclides.
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Turning to the specifics of this cass, we conclude that Carrier erred I finding Clammant

cuinable of violaung Rules 1, 1.1.1 and/or 15.2 1 the unicue facts and circwmstances pre sented on

shis record. Neither Carrier, FRA nor this Board take lightly charges of employes violations of

N

ctitical saferv ruiss such as those v olved n this case. Carrier mads out a prima facie showing of

4 Rule 15.2 violation by the uncispured r2¢t ihet nis ozl 10 et past the red flag. But Claimant and

the Oreanizarion then came forward w ith egually undisputed &v vidence that combination of the two

L

Ll F]

trains not only doubled the weight and length of the train fom whet he thowgaine was hand

4

slso nlaced the solid 2iock of ioaded zuto racks at the rear end. Finally, it isndt disputed that the

sor had not ver complered hus tonnags and length

l".!

¢ue 1o the late and hasty depariue, ¢ Condu

caleulations for the reconfigured e oF relaved thet informaticn to {latmanz prior o the inizal
brake application on epproack 10 the rad board. Thus, throvgh no apparent fauil of his own,

Claimant did not perceive the significent ciiference hetween the renorted and actual weight and

composition of his train prior 10 imitizl brake application at the red board. Due ta the unusual

i

ced

mitigating facts and CIrCUMSIances, We conchzde that Claimant 2nd the Orgenization addu

sufficien cvidence to robur Carzier’s conelnsion that he was ¢ ulpabie of the Rules violauon for

which he was disciplined in this particuler ¢ass.

un
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AWARD

1) Claim anisiamed.

.T.Z'IJ.

2) Carmier shall
mzjority of the Board.

nlement this Award within thirty (30) days of its execution by a
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