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AWARD NO. 119

NMB CASE NO. 119

TINTON CASE NO. 1105175
COMPANY CASE NC. 98005

Claimant’s westhound train could preczed, it would be necessary for his Conductor to hand throw
the switch, realigning it and placing it in the power position for the westward movement of
Claimant’s train.

The following is an excerpt Tom e ieped radio conversation betwesn Dispatcher Ryan anc

the crew on the UP 9239 PCHKS Vvest (01 Dages 20 and 21 of the transeript):
“Dispatcker: UP Dispatezer, Umana, w0 whe PCHEXKEB 5339 West, over.
Talm: We're Yi39
Dispetchern Ler me ask ¥ you don't — if T can’t line you up, is 1t
sefel.imaudible..} down there ta High Bridge and kand-operate the switches on

and so forth to g2t 3y 2ve down o the Singls Main?

Train: Wall, I'd just hava @ ..mzvdiple ) oo ous there, Dispaich, but ['a q2ve 10 ke it
- k) - .

realiy eosy. You oo waich the zrea It's coid weather on 2 550TT, DEavy TR
JE

3ike -his, And i vou ve 207100 mich 1o stop and you can’t gt it sieppet A ime

¢ — vou kmow, 1 ke off agals (.. naudibie...

Dispaicher: Qlazy, well, Saick sbeusin Thsterhis point, the Figh Brides is out, bothends 0
Turon, Beth 2nds of Ca=p end boid =nds of Duncen. 1 &g have hwvo east bounds

Hasides the one eoprcacing the High Bridgenow. Theyare Tving 1o get a wee out

oftho wey down there around 245 §, thar anpezrs io be where my proflemis 2s far

as my CTC probigm Ters. ihcugh Tey gota Bunck of code lines rom up. Andso
idge, we'll have to do the same thing at both eads of
hers. Over

if you do go west 2t
—~

Huron, Camp and Dussas, plos meet these Two east bouads somewier

4]

Tv it 2rd go on dowr s, if you will be o taks it sasy

Traim: Well, T can zo angad &
Hick 3oidge, solcan stop alright withoui - (...inaudiple...} taxes

<
lot of 2ir o do It ¥On KRow.

R

Dispatcher: Cikny, air, well, if —vezh, zatlibe fine. You might just heve 2 @ik with this east

bound grain empty 2od 3232 Eastand you kuow, hased on when he staris through
the switeh, I (...inaudiiz...) because they had the dad-gum thmg off-power 50 you

can go ahead and, you know, g0 fhrough It and put it back on power, You Xnow,

kefore you leave {1272, Vel

ou'l do that, Then? can compare with Fred to make sure

wrorg, sither, berwesn Fred end me here. Yeazh 1con go
Dispatcher:
Traim:

Dispetcher: ~gwer for the westsound PCHK B, and vou might iaik 0

- -
"2 rardnz through the switch so we onm rind of sort of

epsing in ther direcfon. Ovar
Tram: Okaw, leave the power 207 30 12 gwitch oo ik to the westbound.
Dispaiche: TF wow swounld, pes. s TveT

[\
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COMPANY CASE NOC. 98003

Train: Ckay, over.
Disparcher: Thank ¥ou now.

Claimant’s Conductor aligned the swiich as mstructed and when he reboardsd Train
MPCHKB-10 Claimeant tbefl sroceedad past the signal, entered CTC Himits and occupied the mam

.

s Conductor later tesiified that, based npon it

iine, Cleimant and hi - faragoing conversation with the

ispzicher, they “assumed” that they had besn autherized to proceed west past CPN 263, afier they
ad Bned the switeh for their movemen: west and put it back in power. After leaving Hign Sridge,
however, the crew had the following con -ersation with the Dispaicher (Fom pages 7% of the

Transcript):

Dispatcher: {irandibiz..) approaciing West Kamels, okay. hailo — FCHEKR, whais yua 2l

ar— 959 West?

Uﬂ

Traim (...irauc'ibie...} westof Iigh Bridge signalthere — we’re moving about 10-15 miles
am hesrr, heading down 52 z...maumble...)
Train: (...inaudi’c'ie...) La Gade, can vou (.izavdible .} for me , please?
Dispatcher: {...inauiible...} s, vou'ss stopping there athigh Bridge, solcanz all vou by there,
cover?
Train: (..."Laudib‘;e...) -alk ns by . Inzudibie..)
Dispatchen Yes, 3o
Train: It was my updersianding woen we lefl there
Dispatcher: Not rechnically, I dicn’s over
Trai: (...inzudible...j restariec the Tow .azudivie), over.
i = ]

The Claimant operaied the Tam weost sound to Camp, whers e crew ticd the irein down.

I e i

They wers interviewed by MOP Nfiddlsten and temporary MTO Ritter, then were remov ed from

2nd occupying CTC termitory and the e main ine

™ T g = o T S vy MENT Ll = 2 ol [P Aoty
ov of Union Pacific Raixd 2¢ Company, “Notics of Walver/Dearng Offer”, which

o e N i e TR Thamar s s g 1ALT Thalhdes T
set the hearing for 9:00 am. atihs UF PO 0D Thursday, Decsudber 18, 1907, Ineluded with @12
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NMEB CASE NO. 119
UNION CASE NO. 1105173
COMPANY CASE NO. 98003

NOI was the required Form 2 notice of weiverhearing offer, indicating a proposed assessment of
aLavel3 (5 day suspension and development of acorrective action plan) against Claimant's personal
file under Carrier's UPGR ADE Discipline Policy.

Clgiment reiected that offer to waive the hearing and 2ccept the propo osed discipline and the

Libafmddl Bt AT B

n

hearing went forward as schedulzd on December 18, 1997, Afier four (4) howrs, however, th

=7

s »nl Jenuary 3, 1998, dueto the alleged unavatiabiity

[

Heairine Nfficer recessed the proczediny
of Train Dispatcher Ryan orte Hmony untl that latter date. On January 15, 1998, Superintendent

=TT e A - [ e . .
K. B, Hunt, isseed a lsiuer of discipline indicating camier fed foLud Clalms

receive proper instnuctions Fom e CONEOL OPErAoT 10 pass signal at CFN 26

scamber 13, 1997, in violaton of Rule 51211 of Unica Pac:

Thet Notice of Discipiine dated Janvary 135, 1898 imposed an Upgrade Level 3d

to Enginesr Price, which Superintendent I aleulated as alreacy served while Claiment was being

neld out of service betwesuy December 14 w0 18, 1997,

For reasons etucidated below, this Board finds that the disciplinary action imposed I this
case must be reversed, due to fatal procecure! lapses by Carrier in the han ing of this marter in
violation of the System Agreement- Discipiine Ruie. Itis clrer heyvond cavil that the testimony of
Train Dispatcher Ryan wes an essentizl ine==dient in this case and Claiment’s BLE representative
made a fmely written request of Carmier o2 December 13, 1697 for this critical witess o be

g | - e - I oammzg - - L fam - 3 T 1007
hysically presert 101 avaminztion ané cross-examinarion at the hearing on Decemboer 18, 1297,

g

B T - .
By written response & dated Diecember 1o,
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NMB CASENO. 119

UNION CASE NO. 1105175
COMPANY CASE NO. 98005

phone”. The Organization immediately protested by letter of December 16, 1997 that telephone
testimony of this witness in this particular case would be in rappropriate since it would deprive
Claiment of the oppormnity to ronfront and effectively cross-examine his accuser. To this Camzler

responded by a letter dated December 17, 1957, but hand-deliveres {0 e BLE Representative by
the Hearing Officer 30 minurtes crior 1o commencement of the Lecember 18, 1997 hearing: " Train
dispatcher will be provided to give tesimony by telephione. Any objection can be made 10 the

Contrarv to thess reprasentations amd despite stremuous objections by the

hearing officer”. . these repTes

Orgenization Reprasentative, mid-way trough the December 18, 1997 hearing, the Hearing OfScer

milazerally declared a recess for some eigineen (18) days, due to alleged unav ailability of the Train
- A

Dispatcher. During the interyegnmm, (armer issued the ollow ing explanation [Lr te disputed

T -1 s - e E AT 1
uniiateral recess and rescheduling
ccossed that day with dote to reconvene

lavestigefon begen on December 18, 1
gh atiom was availoble on December 18, 1997,

esiablished 25 Jemuery 3. 1998, Althor

the Company Wwas unapie 10 provice © Dis:uatc er for iestimony by phone account work

235igNINERIS.. .
P

008, Carrier did provide testimony of the Train Dispatcher

bt

When the hearing resurned on Januery
by telephone, over ‘he continuing objection of the BLE Representative that Claimant was thereby

deprived of histight of corfrontation and =ifective cross-examination. In addition, at the outset and

ai the conclusion of the resumed hesing on Janwary 5, 1998, the Organization Represeniative

entered  objections and asseriions, none of which have been refuted on this record, that the
responsibie Carrier menagers kmew prior o the commencement of the December 18, 19¥7 hearing

that they were not going to honor their commuimment to the (rgenization to provide even telephon

testimony from the Train Dispatcher on that day.

LR
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‘ NMB CASENO. 119,
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COMPANY CASE NO. 88003

Tn these facts and circumsiancss, this Board concludes that the disciplinary action taken
agzinst Claimant on the basis of Fthe teinted hearing mmust be voided. Leaving asids the troubling but
unenswered questions srounding maneeerial representations that the Train Disp atcher would be

made available for testimeny on December 18, 1957, Carrier itse]f rendered this Carzier employes

“unaveileble” by scheduling him 1o wors when It had already made a commitment to the

Organization to make him savailable 25 2 wimass. In the considered judgement of this Board, such

boot-strepping does not constitnie the kind of “just czuse” for which the Sysiem Agreemeni-

Finally, we recogrize that in s0mme 2252s s telephone testimony has besn found acceplabis

whils in others it has been ruled inadequate and unfair. See PLE 57 19-20 (Lynch) and PL3S 4328-

17 (Lieherman); CL. FLB 1575-17 (Baris). Tach such case turns on. 1ts OWn unique assessment of
whether such testimony is sufficient to meet raguisite Lurdens of proof and/or whether an acc used

employes Is thereby afforded a full, fair 2nd frperiiel investigation. In the facts and circumsiances

f this particular case, the Tansco int of the January 3, 1998 hearing bears out the Organizatien’s
previously expressed COnCEmSs thar long~distance telephone presemialion of the most critically

important testimony in Carrer'scase ™ culdbeinadequate and therightof cross-examinetion unduly

compromised if the witness was ot pxx vsicaily present 2t the hearing. In adéition © the problems

surrounding the lack of nis avas ilablitv on Decamber 18, 1987 ard the unileteral recessunti! January
3, 1998, the telephone e testimony of Tramn Dispatcher Ryan simply does not pass the Tipmus test ol

T IS

2 f2ir, full end imparsial hearing. To e CONTETY, he following observations fom Ardiwesor Zams

uy
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NMB CASENO. 119

UNION CASE NO. 1105173
COMPANY CASE NQO. 98003

in Award 17 of PLE 4975 apply with equal validity in the present matter:

In this case, prasence of the dispatcher, who could explain certain of the essential facts in this case,

2,7
was vital. The fa'lure of the carrier to have him paysically present 2t he hearing over the objection

claimant, efecavely denied claituant e iight to see the witness while erass- sxammining him  Sich

cfc
z denial deprived ciaimact of the safesuards which are essential and with were = incorporated mto the

zoreement between the partes. Claimant was, therefore, deprived of 2 fair bearing and any discipline
assessed against him must be set aside.

AWARD

1) Claim susiained.

2) Carrier shali implement this Awerd within thirty (30) days of iis executlon by 2

ik

majority of the Boeard

T SR

Dana Edwed EL schen; ~(Ghalrman

Dated at Spencer, New York on March 18. 2001

///” ;3?//
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Union Member
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UNION PACIFIC RAILROAD COMPANY

CARRIERS DISSENT
PUBLIC LAW BOARD 4450 CASE 119

The Board in this case has ¢rt ticizad the Carrier’s use of ielephone testimony saying, ” wihg elephore

testimory of Train Disparcher Ryan simply does not pass the litmus test of @ fair, full and impartai

hearing.”

rain Lispetcher Ryan burt radher vo iie tape recording of the
9, PCHKS west and Train Dispatcher ‘K‘w._n Nething said in

omeate west of signal at CPN 263 and into CTC terzitory.

Svza clarifled what had napper\ea, however his not being

i ceally oceurred. That is Clairnant and his cencucl.or

zz2d, Tram Disparcher Ryan wes steadfast in his elephone

is3iom OT av“ﬂo ity to procsed past CPN 263. Had Train

save changed.

This case turas not on the wsimony of 1ra
conversation between the crew of the UP 923
that recording gave pemuission to Claimant te
The tesamony orowaed by Train Disparche

pmfsmal.y present did not chenge the fucis o
assumed they had pe::mss;on or authoricy 10 Dr
testimony that he had not given Clalmant per=
Dispatcher Ryan besn present at the Hearing kis testmony wowid not b

The Carrier respecfully disagress with the Maigrinv opinien in Award 119
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