—— e, PR LT parm s P ”
DEOEIET Lo - £ g
LA U = Lt

~ _ AWARD NO. 120
) ‘ NMB CASENQ. 120

TNION CASE 99030

COMPANY CASE 183634

PUBLIC I AW BOARD NO, 4450

PARTIFS TQ THE DISPUTE:
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BROTHERHOCD OF LOCOMOTIVE ENGINEERS

STATEMENT OF CLADVL

v )

Appealing termination of emploiment of former Student Enginser D T, Kavauagh
(SSN 334-38-9908) whom Carrer sileged failed o meet the requirements to

successfully complete the Stucent Engneer Training Program. Action faken as 2
reswit of Caliers letior deted January 28, 1999 over signamire of MQP C. M.

Harrison.

OPINION OF BOARD: At the outset i is important [0 estabiish that this is not a wadidonel

disciplinary discharge for misconduc: or viclations of Carrier rules but rather a case ot

o -

disquaiification of a Student Enginess for failurz to successflly complete his training requiTements.
Thus, the appropriaie analytical framework i3 not the “Just cause” disciplinary standard and the
Upgrade Policy, under which Camier bears the urden of persuasion regarding culpabitity. Instead,
we are presented here with allegations oy M. Xev suagh and the Organization(s) that Carrier vinlatad
s e .

: - DT ul. [ . [ UL B : : el = - : ; o
or improperly epplied the “self-execuiing’ TITINENOD Provisions Ol controlling Agreement

“

governing post-November 1, 1985 employess who are prormoted 10 engine service but fwice il ©

successfully compiete the T ocomotive Engnesr [raining Progrem. Asthe moving party, Clamazi

11



AWARD NO. 120

NMB CASE NO. 120
{INION CASE 99030
COMPANY CASE 185634

hears the burden of proof of such alleged violarions or misapplication of the contract language. See
PLB 2103, Award 177 (Referss Criswell); LB 5307, Award 1 (Referee Lisherman), PLE 4501,
Award 38 (Raferee Wallin}, PL3 75, Award No. 23 (Referes Harrs) and PT R 5180, Award 156

(Referee Twomey).

The Agresment D*ov15103:~*- whichl goverm this case are found in coniracts betwesn the Unlted

S e dnnd

Trensportation Union and the Car er, viz, Article V of the 1972 UTU Natlonal Agreement, Arricle

NI of the 1683 UTTU Neidonal Agreem - ard the UP/UTL Memorandum of Agreement dated

Docomber 17, 1996 (2112019626, emtizied “Engnser Selestion Process”. ToF that reesen, tals

I’I

Boeré provided Third Party not ice 1o the United Trensportation Union, following which the UTU
participated fully in the Irstant proceedings. At the conclusion ol Lk hearing on Marcn 21, 2001
hearing, all interested Parties recuested iz Cha irman o issue a bench decision in this case, which
was rendered in a lerter dared March 25, 2001, reading in pertinent part as follows:

- Cleizant D. T. Kavanagh shall be afforded an additenal

: .__ﬁ_:x“r, such 3-mieath period te begin mrning Upon fus
2s muccessfillv qualify, he shell be placed in s original

Cas\, ~e. 120 {Clzim sustainad o2
thrze (3) month period w0 quaily as
sleaTance to PRI 0 S2TVICE. 'rwj :

AmSam s lv—~-|‘v

sior in zhe seniority TOSier, i BCTOTGETIE ™ controliing Agresments.

Inthis case, the Claimant was &ble 10 passrequired exzrpiuations while going through formal

training at the Carrier's Locomat. ive Enginesr Training School in Salt Lake City but he was unable

he recoré shows that Claimant chose not (© avail

1o qualify in actual over-the-road ir

~

himself of UTU assistar arently elected instead to be repic esented by the

o1y

BLE asheprocesded throughthe traininzorocess. Perhaps for that reason, Carrier completely fatied

or peglecied o cuply with 13 commacmal obligation to communicaiz with ihe appropriaie

renrecentatives of the UTU concerning Claimeant’s enroliment in and difficuities with satisfactory

[~



AWARD NO. 120

NMB CASE NO. 120
IINION CASE 99030
COMPANY CASE 183634

completion of over-the-raad portion of the snoineer training program. Had Carrier providad these
approprizte communications to the UTYU General Chairman, the outcome in this case would be no

different than that in a similar case on this properiy was brought deluie Public Law Board 5912 with

m

Neuiral Frank T Lyvnch, Therein, when problems arose with an employee's training, the Camier
representative (the instueior) contacted the UTU-E Local Cheirman, who contacted the UTU-E
Genera] Chairman, who corresponded with the highest designated officer of the Carrier anthorized
10 handle such issues. Together, the Parties agreed thet the traimng period of the inveived employes
i that case would be extended andé hendled between the Carrier's Manager of Operating Practices
and the UTU Local Chairman, with ail correspondence betwsen the parties was forwarded to the

General Chairman and Laber Relations for mmonitoring. In those circumstances, PLB 5912 held in

Award 169 that Carrier had abided by the Agresment raquirements in judging the employes as

-

having failed to satisfactorily compietethe

]

aining course and termination wastng gppropriatzresult
neder the “selfeexecuting” provisions of conmolling Agreements.

Tn the present case, however, without reaching the merits of Carrier’s conclusions that
Claimant did not satistzetorily demonsiale comostence end ability in the over the-ro ad phase of his
training, the undisputed failure of Carrier to comply with its contractual obligations 10 notify the
apyropriate UTU officials of Claimant's entry into and progress/problems make application of the
“selfexscuting” termination provisions inappropriate in this particuler cese. Based vpon all ofthe
foregoing, this Board conciuded that Carrier must allow Claimant an additdonal opportunity to

qualify as an Engineer wnder tarms 2nd conditions set forth in the bench decision., supra.
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o5 Claim sustaned in part, as indicated iu e beaclk decision rendered on March 25,

2001, supra.
— — -
o Dan ﬁs’cben—@ﬂﬁir:ntﬂ
P Duled at Spencar, Now York on September 7. 2001
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