AWARDNO. 136

NMB CASE NO. 136

UNION CASE 99035
COMPANY CASE 11984517

PUBLIC LAW BOARD NO. 2459

PARTIES TO THE DISPLT

UNION PACIFIC RATLROAD COMPANY
(Westem Region)

-and -

BROTHERYLCOD OF LOCOMOTIVE ENGINEERS

STATEMENT OF CLAIV

by

Appealing the Upgrade Le»el 4 Discipline assessed to Enginesr J. Apking and
request the exXpungement of discizline assessed and pay for any and ell iime lostwith
all seniority and vacanon nh:s restored unimpaired. Action iaken as a result of
formal nvestigutive held on August 3

3

OPTNION_OF BOARD: Following an investigation Into charges pres\,n i by Manager of Train

Omerations M.S. Leatherbury on July ”5 TC99 SL-.-Uemheqdent Workman issued a notics or

fisciphr

ine against Claimant, 4 dated Avenst 11, 1999, as foilows:

While employed a» Eagineir on Tzzia USVQ 22 at Wendover, Uk, near \fﬁleyost 306 at

appreximetely 2531 hours on Julv 22, 1559, vou failed w comply with e requizergent of a W eilow

Flag” iocated at Milepost 310 anc vou ted 1o have speed of your train under 10 MPH, In viglatien

of Rules 1.1.2, 1.47 and 3.4.2(B) s conmzined o General Code of Overating Rules, effective April

10, 1994

Under the UPGRADE progressive Disc
“e Upgrade Discipiine Policy. A{LE v.JL ) discipline zecuires

Gne Tabls the current wioladon requires your recerd b

Y L B

assessed witha (LEVEL 4} starus of he
that vou sarve 30 days wilzout pay and 2ess necessary anmuz] operzilng ruiss of eguivalent in crder
to rerom to wWork, A {Uorresdve AcHon Plin suust be devcleped apon renmmn to work., Youz 20 day
. 1899, znd vou may mark up for duty et 12:01 am. on

suspension begen at 12:01 2. on Fual
Angzust 22, 1599,
The grounds set forh in ke Viee General Chatrman’s letter of August 26, 1599, appealing

the discipline Claimanr, included the follewing very serious procedural due process objection,
eading in pertinent part as follows (Emphasis addzed):

“In aeserdancs with the Systam Agresment— Discinline Rule — and that perton ‘.uc:eSS'LuG Acrpeais,
Secden 11 thersof, 2s agrzed to by Urion Pacific Railroad Comt:amv and the Broti shood of
Locomotive Enginesrs (Western Region). we resge -r.. v appea} the Upgrads Level 4 Discipline
eauzst heremovai of Eiscipline assessed and pay for any and all

assessed 1o Engineer ], Apkingand
Srne loer with a1l seniority 2nd veeaden rights reatorzd unl impalred. .
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... Among other items regarding this case, we note the fact that Superintendent Workman

actively participated in the so-called efiiciency test as part of the testing team and them made

final determinaticn with respect to Upgrade Discipline assessment and FRA revocation of

Claimant’s engineer’s certifieation.

Neither in the denial letters on the propertynorin handling before this Board did Carriereven
address the undisputed fact that Superinwcndeit Workinan was a member of the three-man tesrng
team and thus passed judgement on his o1 actions when he made the final determination that
Claimant was guiltv of failing the test anc issued the disciplinery action against Clammant. That
patent violation of the princinlas of Fairtass and impartality in discipiinary investigations mandatad
by the System Agreemens-Discipline Rule znd the Upgrade Program requires sumimary reversal of
the disciplinary action in this case. As this Board had previously held, the LER3 decision wiich
held that this procedural violation was ot fatal 10 an administrative determination concerning FRA
license suspension has no collateral estoroel effect upon our arbimal delsimination uwnder RLA
Section 3 that Carrier violaied the terms of a sollectively bargained Agrzement.

AYWARD

AP

1) Cleim sustzine

2) Carrier shall implement this Award within thirty (30) days of its execution by 2
majority of the Boad.
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Dena =dward Eischen, Chairman

Dated at Spencer, New York ondMarch 9, 2002 /
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Union Memazer Company Member
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