PUBLIC LAW BOARD NO, 4450

AWARD NG. 85

NMB CASE NO. 85

TNION CASE NO 11046 A
COMPANY CASE NO 1024735

PARTIES TO THE DISPUTE:

UNIONP %CEIC RATLRCAD COMPANY
(Western Region)

- and -

RROTHERKEOOD OF LOCOMOTIVE ENGINEERS

Y 3 I g the TPGRADE Level 4
iscipline zssessed agamst his personal record and request ihe sapumgement c:f
T
L

Ume lost with all seniority and vacation nghis

restored unimpeired. This action taken as 2 result of formal invesiigation held
Auopst 3223, and 26, 1984

=,

CPINION OF BOARD: On Julv 18, 1825, Engineer 1. C. Avcock (“Claimant”), with 25 years

of service 25 an Enginesr-—-8 years m ine eTTiiory In question--was called on duty at Nampa, Idaho

Al ba

at 1100 Mountain Daviight Time. He worked asthe L ocomotive Engineer on the CGRBA-17, 2

..:—u.—

loaded soda ash unit ain with 100 loads and 14,775 tons, west bound betwesen Nampa and L2

Grande, Cregon. A tors] of 9 locomaiives on the wain were disiibuted in three sets, one on the lead,
one near the middie and one on the rear of the Tain, operaling in Distmbuted Power (* DPU”) mode

controlled From the Jead locomoetve, tie L2 9250,

At 2:35 p.m., 2t Weatherby, Cregon, he CGRBA-17, westbound on the meain track passed
the signal at the west and of The siding ot West Weziherby runming into the side of the SENPV-13,
am sos: bound mined sun and COFCTOTC Tan with &1 cars and 7 locomortives, opereling in

. _ TTIT T L4 s Y . e . e BE el -
convennonal (mone-DFU) mode. 408 ULoRoa WaS OpSialing &t ahout 25 miles per hour on &n

(U
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ascending orade and the speed was reduced bt vt Claiment’s breking effort was insufiicient to stop

the train hafore the collision occurred.
The SENPV-18 was suck at about e Z1strear car ené derziled the 21st through the 17t

rear cars, 4 of which were auto carmers zrd T of which were on their side. The fourth load of autos

was leaping. The rear 16 cars were sild on @12 mzck as were the lead 20 cers and locomotives of the

SENPV. The lead locomotive of the OCRBA, was e eanirg at 2 30% angle and the second

locomotive was derailed. Conductor R. E. Mitler on Cloiment’s train was semously injirad and,

according to Carrer’s eveluation, property 2n scuipment damage exceeded $150, 000, Claimert
was withheld from service commmerncing Julv 19, 1996 and served with a notice of proposed
discipline and waiver of ives stication cn Juiy 22, 1996, which he declined.

Following due notice and a three-day hearing conducted August 22,23 and 26, 1996 by MTO
Gary Donner. On the basis of the hearing rerard Carmier assessed Claimeant a Level 4.5 UPGRADE
susneﬂqo by letter of September 5, 1996, as s follows:

While you were employed as Enginser on he OGRBA-17 at approximately 1135 p.a., MT, on Fuly
19, 1996, pear MP 376.2, Weatherby, Ore:o::. Subdivision \lo 431, your actons congibuted 1o the
collision of the SENFV- 13 and the OGRBA-1T a1 west switch Weatherby, Cregon, which resultd
in lost time injury and Camages in excess of $130,000. Your sctions were 11 violatfon of Special
Trsauctions, item 17, Rule 2450, of Svstemn Timerable No. 2, effecive Qoiober 25, 1995, and Rules

9.5, 1.1.2 and 5.16 of Unign Dgeific Rules, affecdve April 10, 1954,

Okl

Ep

For the ellezed mie violeticns, Engineer Avcock, served a 60 day suspension from service

Szturday, Julv 20, 1996, through Tussday, September 17, 1996, Enginssr Ayceck’s locomotive

(J..

one {1) month as provided in CFR Pust 25 =+0.30
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()

prior 1o and thronghout the hearing, BLE rapresentatives timely raised and preserved objections to
the faimess and Impartielity oi the procsedings. By letter of August 19, 1896 and &1

elld!

General Chair Bakker recuesizd that Boiss Service Umnit Su evinrerndent J. W. Heavin, n the
Y .

¢

imierests of faimess and impartiality, designate someons other than MTO Gary Bonner 1o service

as the Tizaring Officer &

Diear Jeroys

[o refarence 10 die Lrvestizaton of Bagineer I C. Avnack, i hag come to this commimes's atiention

that Mr. Gary Bonrer shall be te copcustngz officer.

The 3. L. E. Finds thar due 0 statermneats r:ﬂc:= Sy Mr.. Bonner in swom deposition et all Railroad
smplovess lic, and the enn ched lemer w Mr W T, Hulse confirming thesa staternemis in Wn‘J.ucr bv
Nir. Bonner disqualify him from deing 2 "::: and imparsiel concucting officer. The B.L.E.is
reguesting that Mr. Bonosr 2ot conduct this 2zaring.
The swoin testimory hae Sesn rammearad znd shall De mace svailable at the earliest opporiumity.
Thank Vou for vous consideration.
S I w w kK A
(Znclosurs)
Mr. WD, [Tulse
BLE Division 362
P.O. Box 2826
LaGrange, Oregon 57856

June 20, 1996

Deoy Mr. Hulse

Rejerence vour Jerer dored Mew 23, 1996 Alz no. WBH-KCJ-0523-01 concerning the invesigalion

of K. C. Jones which i T conducred.

Ity feseer i meant fo be an ammen] of the discipline issued My, Jones a5 & resuit of this
investgaion, you hove sent i the wrong authoriny io be velld it must be sen: 10 Service Unit

S'.mennzendem J W Heavin.

aushoriz, to be an 2ppecl jor removal

JFyou sl comyides - 2 :

of discipling in the K. C. Jones czse, shir gppeal is denied.

o o a3 marnzrash of vour lenar, wiick has nething 0 40 v the Jones case, but which
Fatss » Jmd Tarigrasi gl U AAIIONT IS eIl fJ 0 oo Wil g Jonzs coge, ouinakion



AWARD NO. 85

NMB CASE NO. &5

UNION CASE NQ 9/0/6
COMPANY CASE NO 1100786

13

wou have used (0 make personal accuscmons against me. You hove raken several words out of context
in @ masuer complerely unreiated io and removed jrom any case scept fis own. These words were 1ot
what | would have suid or moans, dui wars she rasul of velertloss guestinning by an arormey who's
sole motivarion wes rot o ger to the truth, bu 1o discredii evervone involved in the case in ayway
possidle. [withdrew my words after I saic them and made ihis qualified stazement on the record "

T

have lmowm a lot of goed employees that az ore Sme or ancther have been cought in somerhing, and

they have Jebricuied the circumsiincas’ T am acccuwntable fov my antions which have beer fzir,
honest, moral, and seeking the gush in il matters: and ner for words thar I was Ticked or

i,

bambeozled into saving 5y & mereiless sowiveraiing TuoITey.
- [} - - (=] -

Respermvai (siz)

Garv Bonner
Notwithstanding this objection, which was renewad and sxpanded upon at the outsel of the
Yearine, MTO Bonner did conduct the srocesdings as Hearine Officer, including ‘smissing the
— Py — — — =

Orgonization’s renswed morion that he recuse Rmseif. Siemificantly, acting as Hearing Offncer, MI.

Ropner refused 1o discuss the which decurmented his own pricr swom assertions that even “gooc”

“pricuie 1UE CITCUMSIEnCes .

railroad emplovess “caughi il s The

following excerpt fom pages 19-20 of*he manserint of investigation shows Mr. Bommer’s disposition

of the Organization’s objestions 10 his serving as Hearing Officer:

M. A T Bakier: This is Local Chairman A J Zekier, Division 362, BLE. We 1ave z objection that,
Mr. Bonmer, it siates on this wimess s21ement that you are the Hesrings Cffice:. We find that you
should disqualify vourseif from being the Hearings Officer, based on the fact, under swora
testimony, that you have stated that 2l railroad emplovees are liars. You—second of ail, you
have siated, in a letter 10 Mr, VW B Hulse confirming the fact that all raiiroad employess ar
Hars., We have the court ¢ase; we have vour testimony; we have the lstter o My fTuise. We
wish to enter that as an exhibit, and we, as an Organization, are asking vou to remove yourself
as The Hearings Officer, based on the fact that you eonnot conduct 2 fair and Impartzl hearing,
with the fact thar avervone at this 1abie, or in this roomt, for that matier, {s a dar. You are not
fajr; vou are not impartial with that thougkt in your heart

113

oing w0 put these objectons w as—as—40 you v e
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Mr AT 3akker: Okay. And- e ara 2gicms e — e Orgarizaton — or the Company to geta finding
snd find znoiner — anoth er Condugez Offiecr =t this tme.

M G L Bonper Clkey. Firsiofzall, T onfest 1o vour statement—ir is melevant and misizading. We
are fere 1o conduct 2 24 and anpedalimvess : The objec: iz 1o discovear =11 rha f5eots about the
: supposed legal -echpicalides and tzchnicues, in

macer imder imvestiganon. We musin
amempt o sonfound the otber perdes n :_‘s i:x agrigation. We will procsed with s investgaton
=d T will advise eIl who are teking pem
1ade, and, 1f necessery, the qus faciz o s
he Hearing Officer In this investication; your reguest is denled.

=5 nse vour ofors 10 get at the wuth 50 2 decision can be

Mg

mar con be reviewed at 2 later Tima. 1 will cont inue

.
=

T

ey

347, A T Bakker: Mr. Bonner, have you made o statemnent, under SWOTD LESTIMAONY, in 2 courtof

law in the LUnited Siates uf America, under the Congtitution, that =1l smplovees are liars?

“ir. G T Bonner: No. Sir,Ihavenot, and T'm not—

Mt A J Bakler Theu I would ike te
N, G L Borngrn geing to 2aRSWET ARy mMOre ouestions, Mr, Bakker. I'm not hers {0 ANSWeEr

T P S

questions. ¥e're here io hold a fair _rci impartial investigation for these employees. Sc, we're
a

not going (o tuiX about your gbjection any langer.

fSicer, vou have 10 — you have fo be aveilable o

My, A T Bakkers Ase f2irand
answer questions, you have [0 r:w\ as cp‘:;'-cn on what - what heppens, what you see here, aund do
here, and if you've just told me tnatvon have mever made that starement in z court of 1aw in the
state—in the United States of Amer" e, that statement itself is—is—you have perjured yoursels,

because it sayvs right here, and You sigoed it

At page 329 of ihe ransuript, Tlearing OfSeer Romner fatly refised to allow BLE to ntrocuce mio

)] 1o

the record 2 cerified stenographic wansciiz ton of his own prior prejudicial sTRIEMENtS CORCEIMINS
the veracity of employee wimesses in disciplinary investigations.

. O s

chows several other msrances in which the

P . a iy
A close examunaizon

.

Orgaziration’s concerns that ] T Bonner would be less then impartiel in his conduct of the hearmg

£abla

- nNZe 3 Tam 5t
30, 232, and. I a0QIIOT

1-

247 [0 DE DOTIIE Cilt wii e record. Seo wenseript pages 10, 158, 224,

+ * T . 4 Sernl Atra T a thle mmemed el i - AT
Lo J‘ESE uull 1;% 1 __JSSS 11 pIOCSG‘_l’_u aus E‘LGCES.‘J, Thi8 TSCOYA aisC COINEL 1ns 0 u“Gl.‘:p'.l'.ed
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evidence of fatal irecularity in carier’s hancling of this case. A frer the accident under investigainon

need, e [ollowing news roport about the incidsnt near

(Ll

but weeks before the hearing comis
Weaatherbv in Lastem Orzgon appezrad I The August 7, 1996 ecition of “The Crzgopian”

The conducer ;r' iengl worming that the Tack

wesn't clezr, szid

I
sl

&
216, He doesr’t kaow if either of 2 smployass Wikl bs Giscl plin
Tt is not open to ressonakle dshate thet this is persuasive ev vidence that Carrier blatanily

| 1o present his primary

t;
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imeant’s culpability berors te Urgan
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Zefense at the heoring, e 1estimeny Srom The crew on 1he OGRRA stating that they were working
on clear (green) signals west hound o= the mein line; that they had a clear indication at Tast
Weatherby; thal they wers unawears Uzt “ns SENPV was still entering the si¢ing un.dl ticy rounded

saw the signal a1 West Weatherby with

2 blind curve approximarzly

-

- the locomotives into il dynamic Draxing

n.

2 double red indicaton; and that the Znginser then piace

2Xes into CImergency.

mode and attempited 1o ]
I the final analysis, this claiz: musi be susianed wirhout rzeching or determining any of the

controversial evidence concarning the merits of Carrler’s determinaiion that Claiment was culpable

[eyy-iy

for the acoident, That result is reguinsd seczuse of the ahove-descrived fotal faihure of Carmier (o

provide Claimant Wit the “fair anc mp

and Carrier 15 dirzcred to rescind the
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As 1o whether back pay otherwis and owing 1o a successful Claimant is payable during

~erinds of FRA suspensicn o TevoraTion, txs Soard adopts the position set furth in the following

authortative decisions of the NRAR First Division:

..{1]t is beheved that commer ae:‘:: Cizimert due process in this mamer which s 2 vipladon of

Claimant's Agreement righs 1o a g

this Board is compelled o rule that
!. Having madz the preeeding determination, howaver, the Boargd is also

sustained as presensc
surisdictien to remedy the FRA's 30 days revocation of

2zl investgative hearing....Given the above Teasors,

P =

cendizg clatm, whick has been flled in th.s marier, must be

LN )

compelled to rule that we have no ;
Claimant's Engineer's Cﬂrtiﬁcstion-
questons of whether or Lot zaid r2vozezo

o Tl "'"lD"fSC Clalizis for lest v gc: i:c'"—e-:l Guring the peried of said 20 ¢

S‘_‘ch a rmauner imvoives 2 sTanutory apps? Eproca ure; end the

om e proper, and wheter or not Cerier will e reguired
s license revocaton

M
¢ TRA which tat agency has tE'a soie and exciusive

junsdicuoen to maxe.

NRAB First Division Award 24424 (Decket 22U59), John J. MIkmet, ., Referee (Euaphasis added).

E¥ R & &3
The Board is aware et Il 3
Engine=s's Cerrificaten. The Boerd hee 20 fur sFiction 1o review the FRA portion of this case. The
questions of whether or noi the revocatica was proper, and wherher or net the Carrier will pe
reguired to compensate Claimant for lost wages incurved during the peried of the license

revocaiion are issues that must be determined by the FRA. the agency igvested with sole and

= oo

aorzzizd the FRA' 30-day revocetion of his Locomotve

exelusive jurisdietion aver anch matters, Sez Tirst Division Award 24404,

NRAS First Division Award 24782 (Decket 24402), Kathenne Gerstenberger, Referse (Emphasis

added).
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1) Claim sustained.

-

2) Carzier shell implemen e Award within 30 days of its execution by a majority
of the Boazd.

=
C_’__"N\\\
Dizna Edward Elschen, Chairman
Dated at Spencer, New York on February 28, 1999

o
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jnion Member Company Member



