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PARTIES TO THE DISPUTE

UNION PACTFIC RATLROAD COMPANT
{Western Regzion)

—and -

BROTHERHEOOD OF LOCOMOTIVE ENGINEERS

STATEMENT OF CLATM: Appeaiing the ULPGRADE Lev 21 2 Discipline and 30-day suspension
opr_?qe”"' 1. ML Hy d request the expungement of discipkine asse sed and pay for &l lost
fme wih all scoicriny and vacation rigats rastorsd wimpaired Acu on iaken as a resuit of

invcstigatzon neld December 16, 1556,

OPINION OF BOARD: By letter dated December 26, 1556, Carmier issuec a Notice of Discipliue

against Tngineer J. M. By linger (“Clairmant™), reading in perunent part as follows:

« A frer heving carefully considersC svicence sresented at the investigation Aeld 2
Por‘l__.c; Orezon, on Moendzy, Dacember 16, 1686, 1 &ind the foliowing charges
have been susiained: While vou wezte smploved as Enginger on ke PDSEZ-27 at
”U'DIO‘(:“"I Iy G:io paan., ':"T, on Wovenibe: 27, 1996, near M 1.8, Albina YWard.
Sundivision No. 861, vou failed w conTal your umite and went ovar the fived derail
=t the Ahina Roundhouse afier signal Csappearance. This zlizged acton indicates

3.3, 8.7 znd 528 of the Union Pacific Rules, effective

S Discicline Aficr Formal Investisarian

viclatien of Rules 8.20, 2
April 10, 1994, Upgrade
Form 3 is etteched.

racord has Desn agsessed Upgrace Discipline

Therefors. offactve this date,

Tavel 2. Your previous Upgrads Lev i 4, plus the present assesgment rasulis in
[ ayel & sierus. Upgzade Level 2 discipiine is as follows: 'T}Lrn davs off work
witheut pav and must Pass netsssary anoua i operating rules or equivalent in

order to reterl Lo WOrK. A \,orrcc.ﬂ-e Acton Plan musi be deveioped upon
retirn to work. Your 30-day sis 0w has been calouiered beginning Meoncsy,

‘-\0- -

arsrner 30, 1996 and confpuing Through Tuesday, Janwearv 28,

CoTillvis ~
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Careful examingtion of the record convinees this Board that Cerrier’s finding that Claimant

[y

v night of November 2 7, 1956 must be set aside due to

vioiated Rules 8.20, 5.3.3,
a faal proceduzal defectin er by Carrier managers. Specifically, the Sysiem
Discipline Rule, “INOTICE™ Item 3, is ciczr ond tnambiguous with respect 1o The MENNET ] i which

the Carrier must serve & Notics of Investizaton:

SYihin 10 devs of the tme rhe ATDTODIET Company officsr Xnew of should have

koown of an ailegad offznse, mz ngineer will be oiven WTiRen nornce of the
specific aherges ogpinst Aim or Zen. lunderscomng a ided).
I - et mmcr Do Tk o o . - S S e Tl G
In that comnection, Clzimant WeSTISA WILT contradiction that CMS woke him during his lawiul

rest pevind and the crew celler wanted 1o czad the notice over the phone. Claimanr said he was

unprepared 10 Write enyting COWL and 2sied for it to be sent U. S. Mail as the Agresment

stipulered. See Tramscript page S, readiny Lipatn

NMro §OML Hyvlipzen Well, when T was -.“n*nc*e.a by the CMS Crew Calier, he said that he had Notics
of Investigation to read 10 me, and it was z mile long. And [ said, “Well." Isaid,
T Wave no mesns of copying it down, you broke - - WOks T uy 0ul of a sousd
slesp.” Isaid ‘14 ave 2 recorder.” I sevs, ‘I'm not t2king any ’\ome of
Invesriganon sharges, and so forth, that there's no possibility of mme wriir
down everyiing Thar's on this - - on this, as 2 Notice of Tnvestgadon.’ Isaid -~
told him to ™zl it to me iike 1t’s supposed o be, or - - o1 Leud-deliver It The
Cornpeny had reore than adecuarte fme w o hamd- dALvm it o me. [ was on dury that
svening, they ceuid have hand-delivered itto me when I was called to duty. ’I"ne}-'
coulé have hand-deliversd it 1o me when I wenr through Fife, Weshington, a
pighs They couid nave nand-deliversd IT 10 me 2t ALgo aid when I armived. At

sone of thoss places did they ever sven anempt 10 eVED deliver it to me.

[y}
o

T

II’G

PR EEE S S LT

Mr R, G Spjut And vou mads oo fzquest of e Carrier to issue a copy of the ! otice of
Tmvasmzaton, is thar corract?

e el

Contacing an accused empioves b telephone during nis rest period and attempting o read

T . 1 . ety AalTrmes AT
2ivn the writen sttement of chergss over iz [lsphone 25 @ SUpnIeTne ent o timelv delivery of
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written notice is not a fatal violation of due process. But in our considersd judgement, oral or

sleprone notificarion inlieu of timely daliverv of written notice may not be substituted untlaterally

by Carrier in fulfillment of its plain cbilgation under the above-quoied language of the System
Discipline Ruls. Norare we convinced that this faral procedural defect was retroactively cared by
the postporement of the original hearing uncer clrcurstances which leave substantial doubt that The
Tocal Cheirman’s concurrence was voluntary.

Based upon the failure of C arrisr 1o provide proper notics in conformancs with the System
Discipline Rule, we shall sustain fhis claim without expressing or implying any opinion on its
underlying merits. The Leval 2 UPGRADE discipline under arbimal zeview in the present case was

tacked onto a previcus Level 4 {(which had besn imposed effective Cotober 17, 1994 {after Claimant

L
F

he Tovel 4 swatus

L)

=

waived investigation inio a charge o passing a stop sigral). That reinvigorate

and created a new 36-month probaticn periad, runing Fom November 27, 1996 (under the

UPGRADE retention periods in effect prior o tae 1999 revisions). Since the Board has decided 1

favar of the Claimant in the present case, Camier must rescind the instant Level 2 UPGRADE

mber 27,

discipline imposed due to the Novembe 005 incident. As a consequence, Engineer Hylinger

i

mus: be made whole for timne lost in (ke 30-day suspension veginning Monday, Decemher 30), 1586
and continuing through Tuesday, Janvery 28, 1997. In addition, his discipiine status reverts back
to a single Level 4 occuwTence, with the 36-month probation period running from Qctoper 17, 19%2-

Octeber 17, 1957,
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ATWARD
1) Cleim sustzined.
2) Cargier ohiall implement this Award within thirty (30) days of its execution by &
majority of the Board.
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Danz Sdward Fischen, Cheirman
Dated at Spencern, New Vark on Mav 7. 1999
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