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- PURLIC LAW BOARD N0, 4450

AWARD NQ. 52

NMB CASE NO. 82

TANIOW CASE NO. 07175C
COMPANY CASE NO. 9304080

PARTIES TO THE DISPUTE:

UNION PACFIC RATTROAD COMPANY
(‘Westera Rezion)

-and -
BROTHEREOOD OF LOCOMOTIVE ENCINEERS

-

TATEVENT OF CLATM: Appealing the UPCRADE Lavel 3 Discipline of Engineser B. A.
lanchard and request *he expungemant of discipline assessed and pay for 2li lost time with all
an ;

né vacation rights restorsd unimpairsd. Action taken as a result of investigation 2eld
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OPTNION OF BOARD: On ihe night of Januesy 27, 1995, Claimant was 2ssign

end was on dury performing EG-Relief (dogeatching) service. Claimant and

erew wers transported to Moniclair, California to dogeaich the NPLAV-Z3 which had besn ted

Claimant’s conducior of his intent to run another train

.

down in the siding. The dispatcher informe

e

eround thers, promptng the condnernr to regquast a meal period which was aprroved by the
ispaicher. Claimen: wes back In s comsist preparing the locomotives for the evenwal wip and did

not havs sccess to & racio and did not hear any CoNversaions.
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When Cleimeant was nfoTmed 9% 438 conauctor o (o€ meal e, af Siecied 10 TSmam Wil
l kil the Tt of the crew 00K Thelr unch breal Tt 2T ; ; N :

the mrain while the rest of the crew ook thelr Rinch break. About 8119, Claimant noticed the mam
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lne signal zo gre=s indienring to him they would be overtaken by a frain which was then sull several
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2 AWARD NO. 52
’ ' NMB CASE NO. 92
UNION CASE NO. 07173C

COMPANY CASE NO. 9504080

Claimant took his flashlight and left the conwol cab to walk zlong side the track. As Claimant

walked alongsice the right-cf-way, he apparently sturnbled, rolled and slid some six feet down into

[xhd

deep drainage canzl. The canial epparently was empty of runofl water, but because it was slimy

and shick at its oottom and side and die (&l juisd Claimant, ke had difficulty climbing up th=

£

phankment. Claiment threw his fashlight up over the top and upon his return from the meal
period, the conductor noticed the flash hlight, found Claimant and then potified proper railroad
authority. MYO Sutherland was called to the scene and miec as best he counicd to help Ciziment out
of the precicament. Due o the depi of and the stesp angle of the banks of the ditch the iire
department was called and Claimant ov sntucliv was extricated. As 2 resulr of the fall Claiment
sustained a sprained ankie.

The investigation recorded various cescriphions ofthe ares a in and around the Monicialr siading
at the point where :he heed end of the NPLAV was sizzated, but there appeared to be consistent

testimony regarding the edge of ihe renoff drzinage ditch being some 12 to 17 feet away from the

hallast odee of the main lne. The recard clearly indicated that Claimant was awars ofthe ditch es

tre preponderance of evidence supports Camier’s conclusion that he failec 10

';T.l..

a potential hazard an
comply with specified Safety Rules:

0.22.1 Avoiding Objects and SYp, Trip, and Falling Hazards

-

<1

Employzes must avoid objects, ebswuctions, hoies, and openings and be alert 0
undarfoot conditons that reight conTivuie to skippmg, Wipping, or failing.

1.1.2 Alert and Attentive
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3 " ' AWARD NO. 92
NMB CASENO. 92

UNION CASE NO. 07175C

COMPANY CASE NO. 9504080

Notwithstanding Claimant’s culpability, Camier's disciphinary action in this case must be

modified. It is not disputed that the Form 3 2nd Notice of Charge specified that a finding of guilt

would involve an assessonent of a Laval 1 discipline. Nor is it disputed that at the time Claimant had

ey Level 0. Luexplicably, after Cleimant desiined

a clean discipline record. refisctec in the Ful
to waive investigation and was found Uiy, tha MTO revised the Form 3 to show 2 Level 2 and the

oraded the discipline acally assessed 1o Level 3, as shown in the follow ing Notice of Discipine:

After carsfuily onsi\ie:"jng the 2v

o
February 3, 1982, ins

For vour responsinii
mjury to youssaif whilz you were 2
California, at 24012 nours janwary 7 7.l

the Genzral Code of Onersfings Rui2s

Sarming saTvice as Enginser on the NPLAV-23 at Montelarn,

pa (U

o ociolaeion uf Ruley 70721 a2d 1.1,2 ap conwmiped

va Aol 10, 1994

1 2 in the Discipline Upgrade Poticy which entails five
- pon vour it dory mcdien] relense. Yo will alza

You are therefors beir;«z assassed with
Gav suspension withow uh.f_lf

be required w ke & L.,lps examin =or 12 vour retem which will also serve as your corrective

action plan. (uméarscoring addsd;

This pumitive end unjustified escaiaton of the disciplinery action fomalevei 1o a Level

3 Liust be deemed arbitrarv and unrsasonzble.  Accordingly, Camiar must reduce the Level 3

=ow o

this matter 10 a Leval | and make Clalman: whole for the difference.
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AWARD NO. 52

NMB CASE NO. 52

UNION CASE NQ. 067175C
COMPANY CASE NO. 9504080

AWARD
1) Claim denied in part and sustained i part, as indicated in the Opinion of the
Board.

2} Carrier is dirsctec to adjust tas CDCQ_ADF disciplinary status of Engineer B. A.
Blanchard, effective february 12, 1895, fom Level 3 Leval 1.

3} Carrier shall im o ent this Award within thirty (30) days of its execution by 2

wajority of the Boas

») Continued jurisdicion of this 3oard over any dispure which may arise conceming
he Iﬂtﬂ"DTEtat’OTl and implemenzation of this Awerd may be invoked by written

notmca::oh to the Chairman o the Crgarization or the Camzer.
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Dana Fdward Eischen, Chalirman
Dated at Spencer, New York on May 7, 1999
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