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PARTIES TO THE DISPU L=

UNION PACIFIC RAIL ROAD COMPANY
(Western Region)

~and -

BROTHERECOD OF LOCOMOTIVE ENGINEERS

iscipline of Enginest A. F.
ay for a1l lost tme with all
a result of investigation heid

STATEMENT OF CLADD Appealing the UPGRADE ILevel 4 D1
Timerson and request the expungsmeant ox T discipline assessed and pa
seaiority and vecation rights rectored unimpaired. Action takenas a

‘\U...I\. 6. 10G3.

OPINION OF ROARD: Cn Tehroary 18, 1993, M. ALF. Jimesuis, (“Claimant”) was the Enginesr

assigned 1o operate train KSL AV-13, westward towards Los Angeles, along with Conductor R. A.
Qalzzer. At MP 41 on the Los Angeles Subdivision, near Tumer Avenue, MTOs | fark Jones and
Seon Sullivan conducted an 2THCIENCY 185100 Claimeant’s zein by placing twoe seis of torpedees on
“he mein line adjacens to sach other and approximately 155 feet apart. The intent of the test was 10

ot

cee 1 the train would siow Tom maxigwn auttonzed speed to restricted spe eod traveling no greater

el
Iy

than 20 MPH. At about 3:00 am, Clairpart’s train exploded all four torpedoes as the MT Os
£l =

ohserved and followed the <rain for more than Two miles, noting that the frain was never refucsc to

"

empirical speed oI not more than 20 miles per hour untdl it headed into the siding of Montclair
near MP 36 on signal indication.

The iesang leam 0ok eaveption 16 the oot Shat Claimant had not immediatsly reducad 10

restricted spesd and mwavalsd al Tl spesc the required two miles. Tretoin stopped nthe Nomiclair
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siding where the managers boarded the train and intemogated the crew. Al a subsequent disciplinary
investigation, MTO Jone testified and MTC Scott comoborated testified that during the interrogation
of the ercw at Montclair, neither Claimaznt nor the Conductor was aware that they had exploded

torpedoss:

roxdmarely MilePost 53 and 2 2alf, and we 2ach
w Both Mr. Jimmerson and Ir. Salazar and
Sirg. They said, well we thought we heard
wis, we theught mavbe somebedy was
throwing ~0:r.e‘:l‘..m They were wearing hearing nrozection;
they were m 2 COI"'J..O"‘C cel indows and doors ciossd, znd that was the
response hatwe got was ther they couldn’t determing if there was 2 torpedo or not
thar had gone oif at that lecation...”

.they came m a stop 2bout - -
bo:a:de the locx_or
1 asked them if fhey

something, we 4

Fa

Notwithstanding, Carrier subsequently charzad the erew with Rules violations and following formal
investigzation assessed Engiucer Jimersozn 2 Level 4 UPCRADEL discipline for allegedly violating the
following Rules:

5.7 Torpedoes

If pne or mors wrpadoss expieds, the Taim must slew w0
restricted spesd _m_A:::::eiv sn:i remain at this gpzec untl the
Lead end is 2 miles beveond whers the torpedoes explodad.

5

(Mivsgation with Dizgrzm A, pot reproduced)

When placing torpedoss. wwo mast be placed not less then 130

feet gpact on eack ail. Thew must not be placed mesr saton
buildings, cressings, or oo ot‘-:er fzn main racks and sidings.

(Bristradon with Diegrzm 3. not reproduced

6.27 Movement at Restricted Speed

ihen 2 Tain or engine T reguived 0 move ot restricted spaed.

raovemert must b2 maca a7 2 spead thar aljows stopping within

vision shc'f: ci

haifthe mapge of
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» Men or equizment fouling the Tack
» Stcp sigzat

or
2 Derzit or swimch lzned Improperly

Tz .o st keao 2 leokout for broken rail and not exeesd 20

Cornpizsith these rezuivamenss vmrl the loading wheels teach

a4 pus whers movomoznt ar resmicted specd 13 a0 lomzer
ceouires.

Carefil anzlvsis of the record svidence convinces this Board that the disciplinary action

imposed ‘n thiz case must be reversed. Carier did meet its inftal burden of going forward wiik

cese of Rules violations, when it provad ther the

sufficieni

Claimani 100k no acton to slow His wain 1o restricted speed in response to the detonation of the
torpedoes. Howsver, Claimant anc the QOrzanization then came forward with persuasive probative

evidence 1o rebut that prima facie showing of culpebility, when they showed by a preponderance of

the evidence that neither Claimant nor the Conductor was able to hear and recogmize the sound mede

by the torpedoss. In the fnal snelysis, (C=iar did not carry fis averall burden of persuzsion the
laimnant was culpable on this record.
All things being equal, the detonation of four forpedoes should be read:ly detectabie in 2

. T Ll ¥ 1

conversional cab. it should be obvious that mere seif-serving asseriions of “I didn’t hear 1t” would

n0t be enongh 1o persuasively rebut Carrler’s evidence. But in this cese, if was proven that ¢ Claiment

and Crendnctor Saiarsr were inside locomotive TP 9463, which was at that time a unit equipped
with a radically different style ofcab. The so-cailad Nordh Amerncan “Comfort Cab”, hes a sound-

deademing interior operaiing compartment, 1aT supsrior than conventional designs in noise reduciion.
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KSLAV-15 was eveling epproximately 62 MPH in 8% nm (maximum power output and noise
fevel) at MP 41 when it exploced the twe sets of torpedoes. The two MTOs were positioned away
from thc ain in close proximity to the tomedaes, sitting in their Jeep with doors and windows open

so they could hear the bursis. However, it is undisputed that Claimant and the Conductor were in

cindsl

the sound-deadening cab, operating a il powsr, with ihe windows closed, the 7adio on, and wearing

gar plugs. Thelr iesimony is palpabiv persuzsive that they simply di¢ not hear the torpecoss, other
“ham as 2 éull thud consistent with somecas throwing rocks at thelr train. Given the siate of this

record, Carrier failed to carry the burden of proving Claimant guilty of the charges against him.

=

1) Claim sustzined.

2) Carrier shall implement this Award within thirty (30) days of its execution by a
majority of the Board.
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Dana Edward Eischen, Chairman
Dezzd at Spencer, New York on Mav 8. 1999
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