PUBLIC LAW BOARD NO. 5133
AWARD NO.7
CASE NO.7
PARTIES : UNITED TRANSPORTATION UNION (C&T)
0  : ad

DISPUTE SOUTHERN PACIFIC TRANSPORTATION COMPANY (EASTERN LINES)

STATEMENT OF CLAIM:

Protest and claim of UTU Brakeman J1. Gipson, Houston Divisicn, against the umwamamed and umjust
discipline assessed Brakemen I.L. Gipscn on unproven and fmproper charges and claim ail time Jost, inciuding
date of investigation November 20, 1951, from that date that he was dismissed from servics, November 26, 1991,
fcmardum'ihcispropaiyreinsmedtcsenicewhhaﬂs:nierﬂyﬁghts,mmﬁmﬂghs,andﬁmhbandW’d&m
benefits restored. Also time held off prior 1o investigation.

FINDINGS AND CPINION

mmmmmmmbmmmmmmmmmmmmmmm
and Employes, rspaﬁvdy,ud:hhthcmmnhgofﬁnkﬂmlabor&asanmh&ﬁatﬁﬁs%ardk&ﬂy
omstituted under Public Law 89-456 and hae jnrisdichion over the parties and dispute involved hercin; and, that
the parties were given due notice of the hearipg themenr.

Claimant attemded the June 18, 1993 Board sessien withaut objection from the Carrier or Organization. Befors
ﬁrpmﬁspmﬁﬂﬁrmpccﬁwepmiﬁmsbﬁﬁsmﬂrmmnbaofﬂxmmﬁbdwh
ChﬁrwzmcpmcssbyvdﬁahhkchﬁnmﬁnﬂypmMMmcpwbyﬂnOrganiz:a:iantmd:rmc
controfling Agreement which, sequeatially, pmvidcsﬁoradjudimﬁmwb:m,asbcm,dndispmmzaim
unresohved. hﬁﬁm&prwdxmgm&smmmmmﬁa,umaﬁﬁn
parties’ July 17, 1991 Mummﬁumofmmblkﬁngthisadjudimowbﬁy,mshnﬂzﬂym

M&&Bm:dhhismnd:fmxmﬂnm[ﬁmofﬂnpm&u‘malpm&ﬁaﬁm& Claimant
Wmmmmmwmmmswm

Mwhkdkcbmgqﬂwcmm“asabmkmwﬂfoummofmﬁﬂnhc&ﬁm His regular

Xtober 29, 1991,whi1evnorkwasavzﬂablctohim.bﬂdm’mgﬂispaiodofﬁn:hc“nmﬂmdoﬁ'thﬁty—six(%)
ay&zd&dmmﬂﬁmmgmﬁpaﬁﬁﬂdwm&b}ﬁqmwbmﬂdﬁtmmﬁps
wes (3) times," These charges were predicated upon the Carrier’s Code of Opcrating Rules and Eastern Region
imetabie No. 8, to wit:

RULE 604. DUTY REPORTING OR ABSENCE: Employees must repoet
fctdmyatﬂacchsignﬂzdﬁmmﬁplac:. They must devete themselves
zechisively on duty. They must not abset themselves from diry, exchangs
dhities or substituta others in thedr placs withoant proper authority.
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Coctinued failure by employess 10 protect their amployment shall be sufficient
canse for dismissal.

RULE §67. CONDUCT:

kEx ¥

Indifference to duty, or to the performance of duty, will not be condoned.

The investigation was held on November 20, 1991, at which the Organizatica objected to the charges Jodged
against the Claimant on grounds that he did 0ot violate the rules cited by the Carrier in ight of Articles 68 and 84
of the Trainmen's Agreement. The referenced articles, in pertinent part, state as olows:

ARTICLE 63
REGULAR TRAINMEN PERMITTED TO LAY OFF
WHEN EXTRA TRAINMEN AVAILABLE
TO PROTECT THE SERVICE

When there are extra men available (o protect the service, regular men will be
permrited to lay off.

Traimmwﬁ!!ayoﬁ'andﬁmraﬁuf:poﬂfcrduﬁytotbcbdjﬁdmlfor
handiing the trainmen’s board at the soarcs of supply ca the district mvolved....

DOCTOR'S SLIP

A regular ascigned employee who lays off for 2 short duration will not be
required 1o furnish back-to-work doctor’s slip. * **

R S ARTICLER4 . - - o
LEAVE OF ABSENCE

EENE

Traicmen will oot be permittad to absent themselves framn duty for 2 peried of
45 days without written leave of absence. .

The Organization’s objection was made part of the Investigation record.  {Orpanization’s Exhibit A) After the
closc of this investigatory proceeding, the Carrier, by letter dated November 26, 1991.£ctmd&:e(:hi:nam,guihy )
as charged and dismissed bim from service. Consequently, the Organization Sled 2 claim on behalf of the
Claimant appealing his discharge.  Afier the Carrier denied the claim at each step of the appeals process, the
Wmm&mwmhcmfsﬁmmﬁsm&raﬁml
3 —_—

khﬂn%ﬁﬁspﬁﬁmm&&mmﬁsﬁﬁab}yﬁWfbrMMpmﬁsmm
becanse of excessive absctecism. Ascording to the Carrier, the evidence adduced at the investigation pomts np
that over a period of 48 days, which was calcilated from August 12, 1991 through October 29, 1991, the
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CIaimantwasoﬁ'wod-:fcratomlof%days(or?Spacaﬁofﬂ::ﬁm}ﬁimworkﬁmavaﬂablcmbhm In this
mgard.ﬂrCaIﬁcrsubnﬁtsﬂnthcmissadmﬂscnScpt:nbaZQandOdoba9,20, 1991, The Carrer fusther
nct:sﬂzaitbc@.aima:Ema:kedcﬁ'sickm‘*days,bm@tainstbathisclzimofﬂincswasmmbsmmjzmd
at the mvestigaticn. While admitting that the charge against the claimant for rejecting a call was not verified, the
Cania'mﬁdﬁsassmsﬂ:anhjsovcraﬂabmdmingthcpcﬁodinqucstionminviolaﬁmofmﬂ:sm
and 607,

Ahhoughacknawicdgingﬂma:ArﬁcleséSandMmuahmﬁzcﬁghttohyoﬁﬂw&rﬁaopmmm
mﬁclc"“asdcsigmdwaﬂowthcldndofummhorizcdabsmmtakmbycm nor do they justfy what has
becoms habitual absemtesism on the part of the Claimant ™ {Carrier’s Submission, p. 5} Insofar as the Carrier is
wncermd,ﬂzc(}rganizaﬁmfaﬂedtopmchmcmynﬂcwﬁ&mmmcminmﬁmplymhb
excessive absences worked a "hardship” on the Carrier which cannot be excused.

Forthcforcgningrmscngﬁ:eCzrﬁﬂhnkktoﬂaeﬁewthatﬁwamrdshaﬂddmydti{MdahniniE
enturety.

The Crzanization, arguing conversely, m intaing that the charges against the Claimant had no basis in fact as
cﬁdmcﬂbyminvsﬁgﬂmwﬁchwaspa:mﬂymﬁkmddwdcdwﬁam&ny. At the cutset, the
O@nﬁﬁmmmmmwwﬁdsmmﬁgmwaﬁmkmpwm&mm
m&mmmmmpmymmyﬁmammmmm
tod 10 find other employess o protact the servics. (Investigation Transcript, p. 7) The Organization contends
tha!ifmchzsi‘a;aﬁmaﬁs:ﬁﬁﬁasnamcmuhofﬁ:wm%absmmbmmblgm&wme
Cardcfsﬁﬂumtomahﬁaiuasuﬁdaﬂmcccfunploymtopaﬁmnscwiw. :

On the merits, the Crganizaticn argues dml e Claimant was crrencously charged for marking off 36 days
betwesn the period of Avgust 12, 1991 and October 29, 1991, which the Carrier indicated was a span of 48 days.
mommammmmmmmmmof&pmmmﬁhm
mmmmmmr“mmmymmmmoﬁmm@pmﬁ
pereent of the time. (nvestigation Transcript, p. 10) Amrﬂngmﬂmommﬁn&nicrinéqzﬁmmy
dropped-3i-days-from-its calcntation thus-implying; alse incorrectly; they-were the-Claimant’ =-"nenmal™days-off:
Based on the Organiztion's ca!aﬂaﬁan,ﬂ:u‘cm?gandmtﬂdaysbcmmthemmll, 1991 and
October 29, 1991, which refiects that the Claimant was oot available for servics approximately 45.5 percsnt of
thctimcasmﬁngb:maﬂmdoﬁ'%dayszsaﬂcgdbyﬁn&rﬁm Tn the latter respect, the Organization subrnits
M:mfﬁnthﬁnaﬂmkadoﬁ%dzy&hﬁabsmasmﬁlwﬁhﬁ:mscfﬂﬁc&%cﬂ&
Agmwm&pamﬂsmﬁrmmbcabm'ﬁmdmyﬁorapﬁodofﬁ days witbout written leave, " Itis
dwwmommmmmmmmm&mmm“mm
sk;tzhispurpo&dabmm:xwdcdhpm‘bcdﬁnﬁtofﬁ days. Tnthis context, too, the Organization
also refers o Article 68 ofﬁ:cﬁgrc:nﬁnpmniuingmgxﬂzxasﬁgwdcuplc}m,!&cﬁncaimnamhyoﬁf
“fwjhen there are extra men available w protect the service._ " From the Organization's perspertive, the Iatter
mdﬁmaappﬁdmﬁcmm,“ﬂﬂw&mwsmﬂhymuﬁeadﬂmﬁmﬁﬂﬁ&

Nea,ﬂaorganizzﬁcnmhsissucwﬁhmcCarﬁwsaﬂcgaﬁthth‘mmdoﬁdckmdaysmﬁng
ﬁmpaiodhqxncﬁmwiﬂuﬂwbstaﬂiaﬁngb&smm The Organization asserts that the Claimant, as a regular
asﬁ@dbmkmmnﬂmqukﬂhmﬁaﬁmﬂappﬁ&ﬂnmﬁsp&:hﬂofﬁsﬂmw&mmmﬁngoﬁ
sick. Na,mo@mmmmmmm@mmmmaMmm
doctor's slip® since his ifiness was of short durasica.
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hthcﬁnalanﬂyﬁs,dmomzaﬁmdmisthﬂmccmm@mamﬂfcranmgmcyniporﬂmhc
ﬁﬂdmpmmwmmmmgh&wchmwmwﬁamhmmmmﬂym
10 pexform such scrvice. &wﬂL&mOWmﬁmpmﬂstbaIﬁnChﬁnMnnrkﬁdﬂpﬂﬂdpﬂﬂd:dhﬁmguhr
assigned job from August 12, 1991 through October 29, 1991 and that he "checked regularly with the Carrier’s
ite 25 to when his assigned job wouid work." (Organization's Submission. . 11; [nvestigation Transcript, p. 10)

Tb:OrgamzanmurgsmmBoaﬂtomstamtbcclamandmmm:ﬂw Clairnant to service with pay for tme
Tost, including full restoration of his sendority rights and benefits. :

Aﬂcrﬂ-mmg&ﬂymuﬁniﬁxgﬂ:cmrdinthism&schmdislmablctoﬁndmyprobaﬁvccvidmcz
mpporﬁngﬂmchargcsﬂmwnﬁmmdinﬁmﬁahm'sm@bymmmﬁm Essentially, the Carrier relied
mqusﬁmzblchfnuﬁdpmfmmpwﬁmmmmﬁspummd&mm&pﬂmm&md
acocssivcabsccxtwisrnasvioiaﬁveofmﬂcsGMandém. The Camicr’s prove of these alieged ofractions was
mowymm@nmmcmmamﬁmmﬁgnma&mwmm

In the course of the investigation, it was revealed that the Claimant, from August 12, 1991 through October 29,
1991, worked Sve roumd tips mhisrcgulzrassigrmandnuﬁwdo&'mnunwsmsims during this
puiodfcrwﬁousmasms,mcludhgillnﬁs. The Carrier’s hearing officer observed that he was absert 36 days
within 2 span of 48 days,m?Spawﬁofmcﬁm(wiﬁchhclmﬁﬁsedmnﬁpawnaﬂzrmm&ngm
of the Claiman?'s absences as personal leave days). Hem,tbthmﬂngafﬁczr:rmi“&mhc:rﬁscalmlamdthc

hvesﬁgaﬁmduﬁngwﬁchdn&aimam’sabmﬁmmﬁcm Without disputing the mumber of days
ﬁmCMnmrkdoﬁihcpﬂommgcofabmmmdbyﬂxhﬁﬁngofﬁmeMWbm
considembiylawerhadhcmkmhﬁoamomnﬁzatﬂ:cpcdodinquesﬁmcovemdaspanef79daysrazhaﬂzanfis
days. mmmwdm%awﬁbmmmmm p- 3), raised the

duty. mﬁmofmmmmmmmkswmmmcﬂﬁammam
mfcrmccasane!exnm&pmfocnﬁmﬂngthedu:gsagimhim_ The Carrier’s rebance on a mistaken
mofabmmdﬁehm&amﬁﬂcﬁmobﬁswd&cpmofﬁwm?ﬁw It was
inambcn:upmﬁmCardcrtoprovcﬁaaﬂcg,aﬁcnsaiissne: (I)whﬂicrﬂzcﬂlahnam:nimedcaﬂstopﬂforrn
mﬁmﬁsrwﬂchhcmmmm&ﬂdmpmhisasﬁmm(Z)Whﬂhcrhisabscmcsﬁunwork
were not only excessive but unauthorized. The Carrier cid nct meet its burden of proof with respect to bis
culpabiiity in either instance. :

mmgmwm@hmmmmmmmm&mmmm
mdeRMMpmiwmmxmwmmﬂabkfmmduwﬁﬂdmpmm
assigrament. amsmmdmymmmmmm&@mmmm
hie reguiar assignment would work Th::cisnctascimiﬂaofprooftha:hc{'zﬂcdtoprmhismﬂar

i m-&mhﬁﬂMWh&meﬂabhﬁrmm&m&M& .
mkhmmﬁm‘mmmmmﬂ&m“mmbkwmm Nor

mthﬁﬁ@hﬁ&ﬂm&ﬁu&%@hﬂ@%aﬁd&uma@m&mm#

umvailability "sort of delzy[ed] ﬁ:cms“whﬁcsupmisicnaﬂmxpmdwlommhaanplqc:smpcrfomﬁx
assignment (Hd., 9. 7)
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Funhcr,ﬂ:cmcordisdcvoidofanypmofsuppordngﬂ:cCarda’swmmﬁenﬂ:zrtthhﬁmnfsabmwcm
umuﬁmrizcdorthathchnprcpcﬂyhidoﬁ‘sick“idmnvmifyinghisiﬂmss- As a regular assigned brakeman, the
C)aimn:msmﬁmdmlaycﬁ:‘pummmmﬁde& of the Agreement, provided there were "extra men
available to protect the service.” Inﬂﬁsmga:d,thsCanicrofﬁacdnucﬁdmccthatbcmarkcdoﬁ'mdaysuh:m
exIr3 mnea were oot avadable to perform servics. Normnitbcfomdthaxﬂrﬁaimam“asabs&m&omwork
wiﬁmxtauﬁ:oximﬁoumﬁxcdayshcIaidoﬁ‘sickbacaus:hcdidnctmbnﬁtpmfofhisiilnr.ss. Since these
absmccswcxcofshond.:ra.ﬁcmhcmsmobﬁgamdtoﬁzmishsud:vuiﬁmﬁm“hmhclaidoﬁ’sidcorupcmhis
retum 1o work Thc36dayshcwasoﬁmrkﬁdndﬁgg:rﬂch&ofﬁc@wnm:wbichmquirﬂanﬁm
leave of absencs ooly if trainmen arc absent £or 45 days. Accordingly, the Claimant exercised hid contractual
rightstomarkoﬁianddidsowiﬂxmtinﬁinginsCaniﬂRHkSGMandSOT.

In characterizing the Claimant's hyoéﬁas"habimlabsmmism",ﬁmCarﬂcrdisardcdﬁmﬁg?ﬂshehaduni*:
mmmMmpmﬁ&mimcgdcmpwmwmcdn@s“ﬁchuﬁmﬂymmmdisch.argc.
Tolinktthlainﬂnt'Smmbcrofabsmcastoiﬁsaﬂ@:dfaﬁmmpmm:tthcmgwasinpmpaiymcdwd
by the Carmier. Duﬁngﬂ&epedodinqucsﬁmmazimﬂwaspcm&mdeQEMMbdng
instructad by supervision nct to do so. Treating similarly with this particular point, Public Law Board No. 3080,
in Award No. 13, held:

Itisinmgrucmthzxﬁw&nicrmﬁdauowanunplaywtnmad:oﬁ‘andzhm
disciplivacsadzmip!oyec,anditisnctm@mad*.&scemploymthat:hcya:e
c:q:ed.cdtobcﬁ;ﬂ{irrc...andthmdis&&mgcﬂnnbmuscthcymarkoﬁ‘
ﬁequmly“&ﬁ:Cmﬁcrpmr&ssim If an employes is risking discharge or
disdplﬁl:bymrcisinsapﬁvﬂcgcﬁmiygmmdbyhisemph}crsudlﬁsk
mrust be clearty made known to the empicyes. Exxcassive exctised absentestsm
MEMMM
MMMMM
et such crmploves for abseting himself with permission.  (Emphasis

added)

Tniscﬁﬁmﬂhoﬁt?isappﬁcabic;nmcimtammscwﬁa:&wCmiecimpmpcriyusaithccmmani'samscd
absentesism as the foundation for his dismissal from service. _

Mmhhﬂsﬁﬂ@f&hr@@dhﬁmﬂwwsmmﬂbesﬁaﬁ&m
mmmmumﬁmmmmmm He shafl be reinstaied to servies and 1o bis
posiﬁmcfbrakmmnuponsaﬁsfyingtthmﬁ:fsnﬁi:alstandardsforﬁmasfor&ury,hdudﬁgadmgsm
Also,ﬁcClaimantshallbcpaidforaﬂﬁmclostmgm“iﬁaﬁ;ﬂmaﬁonofhissmiorhyﬁg}ﬂsandbmcﬁts.
h&hﬂampﬂ&mﬂ,khmﬁddwwmbummﬁanmmuﬁmﬂi
andwcifzrcbm:’_ﬁfswhiiehcwashladimﬁssads:ms. Suchrdmbumiswpmﬁdadfcrinﬂacpmﬁs’

Agreement

Iﬁﬂy,theBcardshaﬂmhljmisdicdmm&ﬁsaascforpum ofmanydkpm“ﬁchmypmsfbly
arise over the Claimanr’s return 1o SETVICE.
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AWARD
Clabm sustamed.
ORDER

The Carri¢r shall comply with the werms ufﬂﬁsAwardm&upqnmcciptofaﬁxﬂymmdwpy thereof.

Charles P. Fischbach

Chairrhan and Neutral Member
AM. umcfmd,&{}gﬁmﬂhg Stephanie Barrett, Carrier Member

Dated gt Chicago, Oincis,

this 6th day of Angnet, 1693



