CARRTER FILE - 9104128
ORGANIZATION FILE - PR-WALLS DG

PUBLIC LAW BOARD NO. 5271

PARTIES TO DISPUTE:

UNION PACIFIC RAILROAD COMPANY )
(WESTERN REGION} )

3 MNMB CASE NO. 2
Vs ) AWARD NO. 2
)
BROTHERHOOD OF LOCOMOTIVE ENGINEERS)

STATEMENT QOF CLATM:

Regquest expungement of a 6l-day suspension assessed to
Engineer D. G. Walls and pay fior all time lOst.

FINDINGS AND OPINION

The Carrier and the Employes involved lu Luls dispule are
respectively Carrier and Emploves within the meaning of the Rallway
Labor Act, as amended. This Board has Jjurisdiction of the dispute
here involved.

The facts in this case reveal that claimant, &s an Engineer
working off the extra beoard, was properly called at 7:00 a.m. March
10, 1951, for an on-duty time of $:00 a.m. for the LZB535-10 Job at
Yermo, Calitornia. Claimant @id not wourk Lhe assigument for which
called.

Evidence adduced at the investigation indicates that claimant
had just moved to a new residence and ds o resull oL such move was
left with just one autcmobile, the other having been left behind
while the move was being made. Claimant called the CMS office on
the evening of March 9, 1991, and sought information concerning
whether or not it looked likxe he might be celled fur & Jjob Lhe
morning of March 10, explaining his transportation problem. At
that time it did not look like he would be called until the
afrternoon of March 10. Accordingly, Claimant's wife, who is also
an Engineer, took the automobile to covel Lel assigumment the
evening of March §. Claimant then was left without a personal
automobile for use as transpertation, although he 4id possess a U-
Haul truck which had been used in the move to his new address.

Wwhen claimant accepted the call at 7:00 a.m. he said nothing
about the lack of transportation, but instead waited until shortly
before 9:00 a.m. at which time he called CMS and notified that
office he would be late tor the 2:00 a.m. assignment.
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The Board here notes that claimant was expecting his wife to
return from working her assigrment in order that he would then have
tse of the automobile, but as it so happened, his wife was reqguired
to remain at work on overtime and was unable Lo retuin howe Llu Lime
for ciaimant to use the car to get to his assignment on time.

Wwhen the Supervisor of Yard Operations was notified that
claimant was going to be late he was awale tlhial clelmani's wife was
working overtime, and as a consequence, another engineer was called
to protect the 9:00 a.m. assignment.

As a result of claimant's failuze Lo proteclL the assignment
for which called, he was assessed discipline of 31 days actual
suspension from service and in addition Carrier also reguired
claimant to serve a 30 day deferred suspension which allegedly had
bean assessed on rebruary 13, 1221.

There is no evidence in the record before this Board to
indicate that either claimant or the Organization was aware of the
allegea 30 day deferred suspension on February 13, 1531. Wniie
carrisr did submit as an exhibit a copy of a letter dated February
17, 16%1, notifving claimant of a 30 day deferred suspension for
missing a call, such letter does not contain claimant's signature
either accepting or rejectiung this discipline.

Rule 136 of the existing agreement betwesen the parties CoOvers
Discipline-Hearings and reads in part as follows:

"{a) Dismissal. No engineer will be dismissed, or,
except as provided in section (b} have discipline
assessed against his personal record, without first
naving & fal: and impertial hearing.

(b) Discipline, including reprimand, demerit marks, or
suspension, may be assessed against the personal record
of an enginee: wilhout a formal hearing only when the
engineer is given written notice within five (5) days
from date of the occurrence for which discipline 1is
assessed, specifying the measure of discipline proposed
and tChe Ieds0Llls Lherefor. At the time written
notification is received by the accused, an agreement may
be reached and the hearing waived, at which time the
employe will sign a2 waiver to that effect and acknowledge
receipt ©f the wilitlen notification. Shcould the
discipline not be acceptable, the engineer may, upon
receipt of the written notification, reguest a formal
hearing which will be conducted within five (3} days from
the date Of sucl iejeclion. If the engineer is found to
be at fault as a result of formal hearing, the discipline
assessed against his personal record shall not exceed the
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measure of discipline origindlly piroposed in the writien
nocification.

"Notice of digcipline assessad under this section will be
issued within five days [{roum Lhe dalte ol Lhe occurrence
and will show charges, place, date and approximate time
of the occurrence for which the discipline 1s assessed.

During the course of the investigation claimant stated he had
never received this February 17 letter and under the rule
éiscipline can only be dassessed wiithout a formal hearing when the
employe signs a waiver to that effect. <Carrier has not produced
such signed waiver consequently the discipline of 30 days deferred
suspension was not assessed under the rule as above quoted.

It 1is the Organization‘'s position before the Board that
carrier improperly reguired claimant to serve a 61 day suspension
from service in that the 30 day deferred suspension could not be
ne1ld agziust c¢laiwenl under the circumstances here involved.

The Roard is of the opinion that the circumstances leading to
claimant's failure to protect the assignment at 9:00 a.m. on March
10 were uualilyue, however, claimant did accept the call at 7:00 z2.m.
and it was then his responsibility to show up for his assignment.
His failure to do so is his responsibility and we cannot fault
Carrier's action in finding him guilty of the charge.

The Board is concerned, howevear, about the discipline
assessed, i.e., a 31 day actuzl suspension with a requirement thet
claimant also serve an additional 30 days for a prior deferred
suspension wliich does not appear to be properly in the record.

accordingly, it is the Board's decision that in view of the
overall circumstances surrounding claimant's inability to show up
for the 9:00 a.m. assignment on March 10, the discipline for the
infraction sheould be rTeduced to a 30 day deferred suspension.
Tnasmuch as the 30 day deferred suspension in February is not
properly on claimant's record, it must be removed therefrom.
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AWARD
The 31-day actual suspension is reduced to a 30 day deferred
suspension and claimant is to be compensated for the time he was
held out of service.

Carrier is instructed teo comply with this award within 30 davs

vl Lhie dale lereol.
F. T. W Arbitrator
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