AWARD RQ. 1B
CASE NG. 15

FUBLIC LAW BUARD HO. S8z

TARTIES UNITED TRANSPORTATICN TNICH
TO ! -
SJISFUTE ) THE KANSAS CITY SOUTHERN RAILWAY CCMFANY

STATEMENT OF CLAIM:

Ciaim of Engine Fereman R. L. HNalend for all
wages and benefits lesem, incluing all hespi-
Tal expenses that were not covered under SA~
2300G, and all d¢ebts idncurred, including
mortgages, from Septamber 30, 1332, through
January £5, 19%3, and appropriate monetary
readress for paln and suffering, 211 of which
resulted from being erronecusly accused of a
drug related charge that later proved false.
(Cavrrier Tile 012.3-3504(48); LT Flle 1501
-38)

TINDINGS:

The Board, aftar hearing uponr the whele record and all the
evidence, finds that the parties herein are Carrier and Emplovas
within the meaning of the Rallway Labor A¢%, as amnended; this
Boars has jurisdicticn over the dispute involved Rereing and, she
parties warse givan dua notice of hearing therean.

The Jispute at issus Iinvolves a detervinaticon as to whethar tha
Ciaimant is anritlied to compansation and othar lssssas betwaan the
date he was remcved from service, when a drug screen showed ha
tasted poxitive for use of an illegal drug substance, and the
date ne sunseguently raturned to service, when a ragquestead ratest
of the same urine sample waz unabla to rezcnfirm The test results
faound by the lahcratery in the initial test and he was raleased
for aarvice from a dactor's cars.

on September 21, 19%%2 the Claimant vas rarndomly selactad for drug
tasting under the FRA tesuting guidelines. The Carrier contract
laporatory, Nichols Inssizute, notified the Carrisr some nine
days latmy, on Ssptember 30, 1382, that the vrest rsanlts warsa
positive for cocaine mstabolitex. The Claimant was removed fyom
sarvice that aane date, pending 2 formal hearing for vislation of
Ruls TG™.

on Octeohesr 4, 1992, the Claimant's representative ragquested 3
postponsnent of the company investigation and that the urins

specinen bs testad by a diffarent labaratery. This pursuant to
U.S. Departnant of Transportatlion regu.arion 490.33(e).

Thers was sope confusmion as to the proper procedurea to he fol-

lowad in providing for the retest. In ary event, on Octeber 9,
1652 the Claimant, 2as infcormed by the Carrier Medical Nanager,
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dispatched a communicaticn o the Medical Zeview 0Fficer for the
Crayarana Heslth Scienses Corporation, together with & $26 m™oney
order payable to the Nichols Institute in Celifornim, for overm
night shipment of the urine sanple in gueszion to Compulhen
Laberatories in North Carolina.

8y letter dated October 12, 1992 the Grevstorne Kealth Sciences
Corporatien requested the Kichels Institute forward %an aliguet
¢ ns less thar 1¢ mI"™ of the Claimant's *cenfirmed positive
sample” to the CompuChem Laberatories, ©r wWh3T it igentizied as
"the donor's designated referee laberatory."

Cnn November 11, 1992 a Laborateory Certifying Scientisc for the
CempuChem Laboratories dispatched a Forensis Drug Analysis Repors
to the Medical Review Cfficer for the Greystons Hezlfn Servicas
Cerporatiaon in which it was stated that the retest YFailed to
reconfirm® the presence of cocaine metabholites in the urine
Satple.

3y lefter dated November 1B, 1%%2 the President af the Greysione
Health Sciences Corporation advised tha carrier Medical Manager
that the "verifisd positive test for cocaine rmetakeolite reported
on September 30, 1922 Ifor the <laimant? 1s hereby cancslled.™
This letter went on to state the following:

“AS yYou are aware, GREYSTONE HEALTYE SCIYEHNCES is tha
consultant-experts in forensic toxicology for both the
Federal FRallroad 2administratien and =he Unized States
ATy . By my directian, two senicr toxiceiscy consult-
ants to GREYSTOME KFALTH SCIENCES have exanined bhotk the
original raw data from Nichols ard CompuChem's retest
data, It is the finding of our consulisnts that there
iz mo evidence that rhe =rigimal peositive result found
by Nichels 1s in error or that their desterminaticn was
ir any way incorreckt.

It ie the furzther finding of our consultants that the
failure to reconfirm the specimen by CoxpuChem can be
attributed to some unknown anomaly in the specinen

ratrix causing a mass ratic fallure, ard nct because the
analyts of intarest was noX present. There was o ap-—

parent preblem in the CompuCher procedure or rethed.
Thim was an unusuwal finding and not likely to occur very
often.

In summary, it is GREYSTOKE's professicrnal opinien that
the Fichols tes%t should ngt ke considered a false
rpositive. Noretheless, 1t is felit that fallure to
reconfirm should be considered an aédninistrative neca-
tive for the purpoeses of 49 CFR 40.12(e} and therefors
the test should be cancelled by he Hedical Review

Officer."
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The Clairant was subseguently zadvised by The Carrier that he
could return tae wark oo Novesber 10, 1992,

The Claipant did not return £2 «work on the afgrementioned date.
Ee returnad Sanuary 25, 19%3. In this regard, the Creanization
¢ffers the fLfollowing exXplanation and argurent in support of the
~laim extanding *o January 36, 1853:

MZlaimant was unable to returh o work imzmediately ha-
cause he was under a doctor's care. His redical condi-
ticon was the dizxewt result of the Rulc ¢ allegation made
by ¥r. Sonnier. Tre allegation caused Clainant to baw-
come distravght and humiliated and to experience mental
grracs, anxiety angd depression. e sought medical ate
tention for these condlitieons and ended up bDeling
hocpitaiized, On Novermber 25, 1592, Claimant commirted
to following the recommendations of Meadow Wood Hespital
Psychiatric Team t¢ help bin cope with his condition.
He remained uqnder the care i i, Kongara until he wax
releazsed ¥o return to work on January iS5, 1391.%

On January 2%, 1%53 the Carrier wrote the Claimant to formally
advise that the Zompany investigartlion initiaily sat Ior cotobalr’
&, 1%52, and then postpcned at the reguest of the Organization,
*"has been cancellied.®

The Claimant filed the above Ccited claim with the Superintendent
on February 37, 1%%3, The latter advised the Claimant by letter
on March 1, 1983 that the <laimw was reing denjed far the follow-
ing reasons:

nrirst of all, the progressian of vyour claim has not
been presented to tha proper cofficer. Secondly, certain
assertions made in connection with veour period of non=
sgrvice are withou* merit.

Thirdly, it is ambiguous with respect to time lost.
Yagy <laim ie for tha paricd of time from September 30,
1892, through January £35, 1983, Crew call recerdings
indicate you wera notified at apprex.mately 1745 hours
on Novenbsr 230, 19%2, thaz you had been relenssd %O
raturn o work. Any elaim bevond <That time is moor.
vou did not place yourself under a docior's care until
tecanber 3, 1992, and did not netify the Carxrier of sush
until Dscexbar £, 1992,

Furtharmore, the Carrier and your union have an agree-~
ment providing for a &0-cday time limit on all grievance
claime and any time peyond December 10, 1892, is beyond
thias tima rrame. ¥Your ciaim is denied Iwvr each of the

reasons stated.

As with the handling of the regusst for a drug retest, there is 2
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dispure relative to nst enly time limits for the filing of the
instant <laim, but likewise the cificers =0 whom the claim and
appeais were to be dirvected.

In the opinion of the Board, it may not be eoncluded, ax axgusd
by the Carriesr, than the Navember 18, 15952 lerter from the Prasi~
dent of the Greystornes Hezlth Sciences, supra, supports & finding
that the initial test should not be considered a false positive.
Clearly, the Claimant had the right to have his urine sample ke
resected by s designatsed referea labaratery and the fact remaline
that such labeoratory rezerted on Novemker 11, 19%2, supra, that
iz vfailed to reconfirm®™ the initial test results. That the
Pragident of Greystone Hezlinh Sciences would offer that 1t was
the finding of two consultant-sxperts {unnanmed} in foransic
toxicology testing which it had retained that the initial, or
Nichcls Institute, test was not in error or in any way ihesgrect,
migst he viewed as self-serving ang of no force and effect as con-
ceras the right of the Claimant teo rely strictly upon the find-
ings of the designated referge lakoratory.

Although it may well ke as the Organization argues that the
Clairant became discravght and experiepced mentcal stress, anxlety
nd depressicn as a result of the Rule "G" allegation and charge,
no probative evidence is present to suppert swch a ceontention.
The Meadow Wood Hospital document ig merely an acknowledgment
statement signed by The claimant that ne was evaluated by the
Hospital DPsychiatric Assessment Team on Novemker 25, 18%2 and
+har he understands recommendations and plans that were explained
to him to help him better gope with an unspecified "situation.™
The starement from Dr, Kongara, dated January 13, 1393, STALeS
the Ciaimant was under his caye for the dates of December I, 1952
~hrough Jancary 1%, 1933 and that he is able to return to wWoIk.
Certainiy., neither of thaese steatements show or sugjesr that any
rraatment of the Claimant was directly or indirectly related %o
whe random €rug test findings.

Under the circumstances, the Socard finds no basis to hold that
tne Claimant is entitled %o compensation for the period of Tine
he was reportedly under 2 4ecCier's care.

In regard to argument involving contracrtudl <ime limits for tha
filing and appeal of tha ciaim. The Board finds reasen o believe
that the Claimant did not file tha claim after being netified he
could return to work on November 30, 1992 because he was undergo-
ing treatment by or through the Meadow Wood Hospital and there-
aftrer under the care of a doctor, or circumstances which he would
urge were related to his initial removal from service. Therefore,
we find the Claimant has demonstrated sufficiemt reascn fox any
purported delay in the filing of the claim, i{.e., that 3t wonld
he preper to file a claim enly after ke was physically determined
able to Teturn To Work.

Further, as conrcerns the Organization argumenit that the company
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:nrestigation was net cancelled untll January 20, 19%3, and that
2 claim could not be made befzre such tize. Wnile there may be
soma merit im the pasitien the Srganizaticn takes under soma
other circumstances, ang 1% ey well be that tThe Claimant «as of
a4 belief he had to await such acticn before £iling a claim, the
Board believes such happerstance sheuld be properly recognized as
ap adminiszeprstive fzllowvup. Pertainly. the Claitmant knew oY
should have known when he was told that he could raturn Lo warK
on the basis ¢f the retest findinmgs thar there remained no reasch
for a company hearing.

In =he light of the above consideraticns, the Board finds that
the Claimant is sentitled To compensation for time lost during the
pericd September 30, 1952, zhe cate he was removed from sarvise,
t» Noverser 3¢, 19%2, the date he was notificd he could return To
garvice., In addition, the Claimant 1z entitled Lo reimbursemant
of the S20.00 which he was reguired to expend for the laggratory
rrangfer of hig urine sanple from the Carrier contragt laboratory
to the designafed referes laboratsry. This latrer determination
is made strictly on the basis that the retast findings did not
confite the positive findings ¢of the inuial test. The shher por-
tions of the claim are denied as being without merit oX agreenant
support. .

W -

Claim sustained to the extent set forth in the above Findings.

Robert E. Patersan, Chalrman
and Keuytral ¥enmber

) fﬂ"-’-“'\l'
. . ) -
7 2y :";372-\%\

Cec T HAITiROn FPaul €. Thompse
Carrier MenmkmX Srganization Member

Kansa=s CQity, MO
October o) , 1994



ROBERT E. PETERSON

15 MEADOW PLACE
ERLARTLIFF hiasdOF, MY LIS 11 bt
TELEPHOMWE 14t 9640138

Myrsh 27, 1985

Mr. Tecil A. Harrison Mr. Paul €. Thompsan

Agat., Vice Prasident-laboer Rels. Internaricnal Vice Presidsnt
The Karsas City Scuthern Rwy Co. United Transporration Unisn
114 West Elavanth Straat 10805 W. 428%th Strasn

Kansas City, MO 64105-1804 Srhawnee Mission., X5 66203

Rea: PLB No. 5422
Avard Ko, 15

Cantlamen:

This is in responss to your Jjoint reguesat that yocu ke provided
with angwers to two questisne cancerning Award No. 185 of PLB Ne.

5423, principally:

l. Was the Carrier correct in using Mr. Nelond's payment
of vmcation pay For tha period af Hotabker 2, 1982
through Octobar 28, 1992 in computing his lost tinms com-
pensation during the period of ieptember 20, .¥92 to
Noveaber 30, 19927

2. Was the Board's intent %o encompass that part of Mr.
Nelond's ¢lalm, "{All] hespltal expansses that wers niot
covared under GA 23000, and all debts incurrved, includ-
ing oortgages, from September 32, 15%2, through January
25, 15%3, and appropriate nonetary redress for pain and
suffering ...* ag being without marit and agreemant
BUppOre?

In regard to Question Ke. 1, it was the intent of the Baard in
diracting that the Claimant be compensated far time lost during
rhe pericd Ssptember 10, 1992 to Hovembzr 30, 1952, inclusive, to
provide recovery of any lggs earnjinrgs sustained as a reswlt ol
the Carrier failing to meest a necessar. burden of proof in with-
nolding Mr. Nelond from service during what peried of time. That
My, Nelond slected to rescheduls and ta.ce a wvacaticn, and thereby
recaive vacation pay during a part <f the time that he was aut cf
service, must be viewed as a vcluntary acticn cutside the scope
of the claim and thus not a matter ol recovery under Award No,
1€, The Carvier was thus correc:t in Lsing the vacaticn paymant
as an offsat against any leost earnings due Mr, Kelend undar the

dictates of Award Neo. 15.




Messrs. Barrison and Thompscon
March 27, 1995 - Pags TwWo

Turning to the sacond question. The Bozrd found that the recexd
waw deveid of probative evidence to support the plaim fer epacial
or punitive daxages f&r the ancillary matters whieh are nmentionad
{n tha Statsmen:t of Claim. Moreover, it hes been held in a leng
line of past awards that unless it can be shown that tne contrac-
tual agrsenent rules provide for the recavery ¢f damages, ZUch as
thoge included in the claim, that Boards such as this do net have
the authority to grant & revision of rules in the guise of inter-
preting an agreanant. Here, the applicable agreement language
(Article PFY-38} prescribes pavment for “garnings lost,” 1.8.:
swhen trainmen or yardmen are found to be not gullty shey shall
be returned tc service and paid for all earnings los:." It is
£~r both of the above-mentioned reascns That tha last santence of
the Findings in Award No. 15 raads: "The other portiens of the
claim are denied as baing without merit or agreement suppert.”

Eincars lz;

ReoZers . FRLeIscn

¥oc: Mr. Robert &. Martin
Ganaral Chairman
United Transpertation Tnien
12480 W, 62nd Terrace, Sulte #30L
shawnae,; K5 €6216



