PUBLIC LAW BOARD RO, S483
2ward No. 25

Case No. 25

PARTIES T DISPUTE:

MITMEDS TRAAISTOETATION TRIITCN
and

FRDICRE & LOUDISCYILLE RATIWAY

Statement of Claim

Claim of cenduector/braxeman B, J. Pichardacn,
Louwisvilie, XY, for reinstatement to the servige
ans cne {11 day’'s pey for all such davs on which
not 2ilowed te sxersige hiz Conductor-Brakesasn

senigriszy amd work for the Carrier. Claims

frag-Ry

commencing May 24, 1534 and all suhseguent Gates
until sco alliowsd.

i v s

The Board, upcn consideration ot the entire =zegerd
and all of rhe evidence, finds that the parties herein aze
carrTier endé emmlovee within the meaning of the Railway
rekbar Acr, as amended; that this Board haz -“urisdiction
over the dispute invelved hersmin; and that the parties to
said dizpure were given due and proper notice of hesring
rhereen.

Claimant has an initial =enidoxity date with the
carrier of Mazrch 1%, 1971. Thais date reflects ciaimant's
earliestr date of conductor-traimman employment with the
Tllinois Central Gulf Railrszd {IC:., from whom the carrier

L

was initizily purchased im August, 1986. Clarmant = 2



2\

tromeoted Cenductor and alse a Promoted Enginesr, with an
engineer seniority date of April 8, 1887,

On May 17, 19%4, claimani wrote Tnited Trensportation
Union General Chairman Jokn W. Bales regarding an eavijer
telephone coaversation of May 12, 1894, reguesting the
Generx® Committee to consider allowinig him to returms to
work his condustor/brakeman seniority shoenid he terminate
his seniority as an sngineesr. Clalimant starsed thar he was
considering this ackion becavse of joh =tresc while
working as an Engineer and that he had been seeing an
Tnployvee Agszistance Progrew Qounseliovr. Along wirh rhis
letter was apother Xerter dated ¥ay 1B, 13%4, from Carcl
Stuecker, Stuecker and Associztes, Ine., Louisvilie, KY,
which attested to the fact that the claimanr was seen on
prevists dates for svaluation and counseling and related =z
recommendation end professicnal copinion thak the
claimant'e derision to reguest a *yansfer ra another
pesition and ¢o give up his seniority fas an snginesert was
it the best interest of the claimant and the public
safety. _

Upon receipt of this letter on May 24, 1594, Genexal
Chairman Hales telephoned Mr. 6. I, James. Transportation
Superintends=nat, Faducah & Louisville Railway and made &
formal reguest thae claimant be allowsd to revert back to
(exercise and utilize), his conductor/brakeman seniority.

Prioxr to the time af rhe Claimanr's initizl eontaet



and evaluation with Stuecker and Associaktes, Inc., he kad
hern raferred to Mr., ¥illiam H. Drapery, EBAP Administrator
for the P&L by Mr. D, E, 5ill, assistant Vice President &
Generz! Manager P&L Railwav. On May 27, 1594, Mr. Draper
wrote to Mr. Sills, confirming telephone conversarions he
had with tke claimand and endorsing the profezssional
cpinion of Ms Stuecker: Mr. Draper also recommended that
rhe claimanr e allowed £o cransisry (o ancther pasition
instead of retuzning o his sarlier role as engimeer, as
rhis would be in the besk interpst of Doth the P&l and of
Fhe emplovee.

Mn rhis same date of May 27, 2284, Erctherhood of
Locornotive Engineers {(BLE) General Chazrman ZFim McCoy
eddressed a communication to Mr. . E. 2ills,
Assistant Vice Fresident & General Mansger, advising
thar he had been colhanled by clalsweat, vegarding hiis
desire to give up his engineer s senior:ty standing on
the Paducah & Louisville. Mr, McCoy stated tkat he
had informed the claimant that he saw nothing
contractualiv in tha Engineer's Agresement which would
prevent him from wvoluntarily relinguishing his P&L
anginesr s seniority status. Mr. McCoy also advised
ciaimant that the reguest would be subject to the

approval of the other involwved parties: i.e. the

imited Transportation Union and the Paducah &



Louisville Railway.

Whiiz this matter was progressing, claimant was
further evaluzted by Mr. John C. Rumyan., ¥.5. on June
%, 1994 and by Dr. David £. Wagooner, MD on June 24.
19394.

On June 27, 12884 claimant wrote Mr, &. I. James,
PLL Transportation Superintendent., reguesting various
medlcal documents conserning his sopdition end voiced
his feelings ragarding the Carrier’s hendling of hig
situation.

On July LI, 15894, Mr., James, wrots ciaimant
fdanying his zrsguest o relinguish kis rights &s an
engineer and return to work as a conductory/brakeman.
He further advissed claimant that as the result of
axaminaticns &v J. C. Runvan and Dr. David Haggoney
the carrier was disguzlifiring nim from the service of
ths P&L.

On thnis same date of July 12, 1%8%4, Mr, James a2lso
wrote Genergl Chairman Hales, concsrning the
osrganization’s reguest that the claimant be allowed to
revert back to his conduckeor/brakeman senisrity,
stating that the matter pertained to ELE matters
cherefore such would lave Lo Ly Laandled betwesn the

carrier and the BLE.



on July 28, 1%9%4, General chairman Hales replied
o Mr. Jamas' letter of July 12. 1294, stating that
rhe UTU agresment does not preciude the claimant from
reverting to such ssrvice. Rles o July 28, 158584, the
srganizarion presented its cfficial mppeal of the
crlaeim to Mz, D, E. S3ll.

On Geptember 15, 1854, Mr. il replied to the
app«::?_al of Gensral Chailrman Hales, ceciining same.

On September 27, 1354 OSeneral Chairman Hales
advised Mr. Sil2 that his decizion oI denilal wWas
unaoceptabise Lo the Organizaticn and regquested an
sariv conference on thne matter. Confarence was held on
Getobar 10, 1394, with the carrier's sosition of
denial remaining unchanged.

In ar actempt Lo clar:ify the guestion &5 U
wherher claimant shouwld be allowed tec return Lo and
utilize his conductor-trainman senisrity. on Decsmpay
23, 1894, General Chairman Hales wrote &0 United
Transportation Uninn Vice President W. E. 2isdennarn,
Jr., who, &t the time of the establishment ¢f the P&L
Railway and Lelboxr Agresmonh, was the General Chairman
represanting the PaL Pmplovees, requesting his
cnderscanding Of the inrent of Rule 1% -~ Seniority

Rights and Rule 20 - Zxercise of Seniority. On



Januayy 3, 1995, UTU Vice President Biedenharn wrote
hack to Ceneral Chairman Eales stating his position,
rhar he concurred in that the ciaimant shouid ba
11owed t£o work as a conducter/brakemsan while
discualified as an enginesr.

o January 17, 19853, QGeneral Chairman Hales wrote
Mr. Sill providing him with 2 copy of the
correspandence to and from Vice President Bledenbarn.

My, Sill responded ro the matter on February 23,
1885, stating that the carrier considersd the claimant
te be disgualified from engine service and train
sevyice. The carrier furthsr referenced Rula &% -
Mediczl Examinations of the Schedule Lezbor Agreement
as providing a procedure to be follsowed when an
emoloyes felt thar a disqualificarion is not
warranted. The carrier also referred to the fact that
~lzimant hzd chosen to file a2 complsint with the Eousl
Employment OpporrTunity Commissicn (E=20C). chat the
carricr s interpretation had natr changed =nd that the
claim wag still denled.

On april 3. 12333, Genernl Chairman #Halos
provided documentation under Rule 45 - Madical
swaminacions for the estaplishment of 2 Three Decior

Panol to destermine whether claimant was cusiified to



return Lo work and perform the work in train servics,
along with & letter datvted March 30, 1825 from Dr.
Moharmad A, Mian, attesting vo the claimant's
guallfications. On april 4, 15%%, General Chairman
Halegs wrote Mr. S5ill concerning the alleged finding
znd statements Irom Dr. Richard Ruckser. The cavrier
responded to thiz communication or May 1, 1285, giving
an =xplanation of the associarcion of Dr. Rucker with
Industyial Medicizne, Iac., but further declined the
slsimant's reburn to scervieco as 2 conductor/brakeman.
In reoply, on May 2, 1595, Geneoral Chairman Bales
addressedl o further gomeminlcation o0 My. 5111 zgsin
reminding him that Dr. Mian had stacted that claimant
was gualiifiied to perform service as a
conductoy/braxkeman.

On May 11, 1995, Dr. Dawvid L. ¥aggoner wrote Mr,
83111 stating that he had re~evaluated claimant, and in
hiz cpinion iclaimant) was able to function on the jaob
as 2 conductor/brakeman, putr thar he was still pon
aple to fuaction in the roise ¢f an =ngineer.

On HMay 12, 13%5, General Chairman Hales wrotbe Mr.
811 preoviding him a copy of & May &, 1885 letter from
the claimant. Alsn provided wae a copy of o May 17,

1895 lett=r concerning svaluaticon of Tr. David



Wagaoner on such dzte and a reguest of the
Organizetion £or a copy of pertinent documents of such

evaluaticn.

On June 16, 19085, Mr. S5ill advised General

.

Chairman Bales that a Three-Doctor Panel was no longer
required. ag the carriser did not now consider ciaimant
disqualified as a conductersbrakeman, but rsther it
was their position that the rlesimant was not permitted
I»»v the Labor Agreement to wWOrk as &
conductcrfb:ékeman.

It ig the position of ths organization that the
only issue to ke gecided in thiz instant case 1S
whethar the claimant, who has previcusly nads the
ocrograssive prometion from brakeman to conductor to
engineer, having now been disgualified as an engingexn,
macause of medical reascons, should be allowes to
revart back to and utilize hig coaductor/brakeman
senicrity in oxder te work &s such and maintain his
livelihood, Accordingly, it is the peogition of the
organizaticn that claimant should be aliowed to revert
back to such conductor/brakeman senicrirty and that
such actiocns are clearly ellowable under Rule 15—
Seniority Righre of the Schedule Laber Agrecment,

which states:



2] The seniocrity of krekemen shall date from
tha rime they hegin their first tounr of Suty.
Conductors shall retein the saniority date
they establizhed 85 brakemen.

(b} The zight to work positions, assigmments,
promotion {except official positions) and
vacztions shall be governsd by seniority.

(! Senivricy Ivster vi Lrakewsn showing date
cf emplovment, promction and kirthdate shall
he posted on tulletin bhoards abt all
designated terminals in January of each yeasr
over the signature cof the Des:ignated Carriex
Officer. The Local and General Chairman shall

e furnizshed a copy.

NOTE: (A statute of limitstions of six (&}
months is heoreby fixed ro take up or appsal a

‘case of seniority. If six (&) months hes

elapsed withourt any proregt having besn £iled
in such cass, it carmpt be taken up by the
Comenittes or Carrier.}

13 Zmplovess ileaving the service of Cazxrier
shall, upon regquest, e given a service
ietter signed by the Designated Carrier
Officer showing the time of servics &nd the
capacity in which enploved.

(e} Bmpiovess shall be in line for promotion
from brzkemsn £o conductor to enginsesr in
accordance with their relative senicrity
standing consistent with applicabie
provisions provided for herein, apd shall be
shown on ssaicrity rester by eppropriate
symtols and dates.

{£) Fmployess shall not be permitted o waive
theliy senicrity standing end proRulbional
regponsibilicies.

{g) The entire railroad systeam shall
constitute 2 single seniority digtrict over
which employees may evercise their seniority
to positions, subject to the provisions
provide’d far herein,



The crganization contends that there is no
Srhedule Agreement provision which would prewvent
claimant from reoverting back to and using his
conductor/brakeman senlority to work, considering that
he has heen medically disgualified from working as an
rogineer, but not discualified as &
confuctar/brakeman.

The organizaticn further cortends that it was the
¢lear intent of Rule I% chat if an employes could hold
an assignmant ag eaginesr he could pot exercise His
Sericrity as a conductor/brazkeman, It was alse trus
that if he could hoid an assigmment/pogition ag
conductor he could not exsroise his senigrity as =
orakeman. The corganizaticn grares that tiis
particular paragraph was not intended to denyv an abple
bodied employee from holding a position as
conductor/brakeman when such amploves was
not able to hold an assignment/posicion 2s an
engineer, any more than it was intended Lo prevent a
conductor who cculd no longer work z esnductor
position {(for whotever I'ezson: geniority.
physgical ailments or physical restrictions) from

reverting back to the rank of brakeman and working as

sSuch.
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Carrier's initizl position was that representation
of the claimant shiculd be provided Ly the BLE?
howeveyr, without prejudice to this position, carrier
has continued to resolve the problem with the UTU,
inasmuech as crainmen do get promoted to engine service
and they do revert to train service as reguirsements of
service change from time te time. The position of the
carrier througnout the handling of this claim is that
»he Labor Agreements require forced promoticn. No
riie or practice requires the carrier to allow an
engineer to he demoted to conductor/brakeman.

carrisr contends that cizlmant's reguest Lo
rransfer £o a "Yard Pogition* could not be approved
Because no such position has ever existed. Although
prt emplovees commonly rofer To trairmen positions zs
vover the rozad" or “in the Yard', those z6bs which
nrimarily work in switching are subject to performing
the same cuties ag those in “over the road” service.
Carrier also notes that claimant desires a yarG
assignment in Louisville, Jefferson Counkty, whnere most
of Carrier's crossing accidents have occurred. There
are approximately sixty (BQ) crossings located in that
county.

carrier also contends that ¢laimant's disability
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from Railread Retiremesnt Board is further proof that
he ig incapable of performing work in train service,
as well ag engine zervice. In order to be eligible
for railroad disability benefits. he had tao prove
total disability eicher physically or occupationally.
Claimant is receiving an cccoupatiocnal digability,
whicn means that he is incapable of perfoxming
raiizoad work.

In summary, carrier centands that it acted
properly when it refused Lo permit claimant {(in
effect) o Gemote himself.

During the Public Law Board hearing on May 23,
1995, the Reutral Chalrman reguested that the carrier:
1) determine if the ADA supersedes the Labor Agreement
and 2} if not, would permitting claimant to giwve up
nis BLE seniority apd return &0 work as a tralnman
conscitute & reasonable accoomodation under the ADA.

The Carrier wrote a letrer indicating that it has
been unable to find any authority which suppcrcs the
position that ADA supersedes the Lahor Agresment.

Carrier has maintained that the claimant requested
a position (as an accommodation! which does not eX18T
on Padugcah & Louilsville Railway, Inc. It states that

there igs no vard positicon. and those rsad switcher
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posiricns which exist gan and do go out and operate
under the same conditicns as éo local/express

assigrunents.

tn summary, carrier requested that this claim be
decided as a *minor dispute® under the Railway LAbor
aet and that it be denied.

Az was indicatred at the hearing, this Board is
aware that the claim in this case presents a novel
guestion regarding claimant's rights uncer rhe

agrecments between the carrier and both che UTU and

the BLE.
Clasmant 's lasts regmilzry employment wiltll the

carrier was as an engineer. The agreement Ietwaon rhe

BLE and the carrier contains Rule 48, which states:

fa) If empioyees meve trom train Lo engine
services under the provisions of Rule 13
ISeniority Rights] herein, they znall restain
their ceniority in train service. Such
emplovees shall be permitted to exercise
their train serxvice senicrity only in the
event they ars unable tc hold & regular
position in engine Sarvidcs.

‘h)} Employees holding engine Services

posicions zhall be subject to applicable

agreement rules governing engine service

employees,

Fule 53 of the UTU agrsement with the carrier
contains similar provisions, which read as follows:

(a] Employeecs moving from train U9 angineg
service under the provisicons of Rule 1%(e)
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herein. shall retain their senioriry in train
service. Such emplovees £hall be permitted
to exercigse thelr train service seniocrity
only in the event they are unable ro hoid a
regular pesition in engine service.,

{b} Employees moving Lo engine service
positions shall be subject to applicable
agreement ruiés governing engine seyvice
empilsyons . X

{¢} The movemesnt from train service to

engine service or vice versa shall bz under

appiicakle agreement rulies and shall not be

considerad to break the continuity of the

employee s service., and all rights and

benefits earned cor granted to employees under

combined service shall be maintainoed.

Fule 1%{e) provides that amployees shall be *in
iine for promotion from brakeman to conductor to
enginesr in accordance with their relative seniority

-

standing. ..

The language in both of these agresments hac
generally been interpreted to mean that so long as a
promoted engineer can hold a position working as an
engineer, such individual does.not have the rigot to
return ta the conductor/ftrainman ranks: howewver., i1£f an
engineer cannot hold sither a regular position or one
on an extra board, the individuzl wonrld have the right
tc hid for a trainman's position. This right wonid
only concinue for the perlod that there was no work
which the individual could perform as an engineer.

This is not a sitvation wiere claimant wishes to
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return to train service. Rather, claimant cannot hold
& Jjob in engine segxrvice for medical ressons. Ths
anreement between the parties does not particuniarize
why an individual cannot heold a jobr i enging service.
Rather, it reguires an individuzl to stay in engine
service 1f hie can perform that work.

Claimant is medically unfir to heold a job in
engine service. The carrier has effectively conceded
that he coulé held a jeb in traln service, but refused
to alliow him to perform such work because he asked for
& job which would be specially zatlored 1o his
desires.

There iz nothing in the contract winich regquires
rhe carrier te Cyeare z special ich for ¢laimant.
Claimant.. to date, has not indicated that he wouid be
willing to take any train service jobir. Howsver, were
he te 4o s0. there does not appear to b2 any language
in the agreement which would preclude him from bidding
For such a jeb, since he is unable megicalliy LD
exercise his sernicrity in engine service.

Carrier has contended that claimant is drawing
disability insurance from the Railrcad Retirement
Board and is 50 preciuded from working. Pisability

aven if believed o bDe permanent, may not alwayvs be
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permanent. This may b€ such a sirtuation; however,

that decision is faor rhe Railrpad Retirement Board and

not this Board.

¢laimant has not shown that he can presentiy
return to train service. He must do 50 in order to
gualify for such: service. Tf rhare are moedical
reasons he cannot qualify, that muast be proven,
otherwise., claimant shall be returned Lo crain sexvice
and may bid for any available position in acgordance
with his senicrity.

Award

The claim is sustained in part in accordance with
vhe foregoing decision. Claimant has to show he is
medical qualifisd to work in train service. At that
tima. rarrier will either return him to service oxr be
1iable for a cay’'s pay for each day claimant is denied
work. The claim for back paid is denled. The Board

will retain jurisdiction to effectuate this awhrd.

Robert 0. Harrxis
Chairman and RCutral Mambex
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