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Parties to disoote:

United TransperiaBon Unton
aryd

Soo Lime Kabraed Com prary
{OF Hal Svstons)

Rejrstate Trainuman DL W, Schessow b active service with #f ime fost,
senivrity rights amd privileges restored, including vecation, and al} refar-
ences wapunged from the record.

Dminion of Bourd:

The Carrier dismissed Claimant alleging misconduct »iur;rzg \L‘Ey and
August of 7998 while be was on a picket Lme duri ag & sivike by Soo Line em-
F Eﬂ?’% represented by the United Transportetion Union,

It is the position of the Organization thet there are ervoes in the procedure
which the Carrier followed, that Bhese errers vivlsts the Agreement hetween e
parties, and, for these and other reasons, the discipline should be overturnvd,

The revoed shows that scane personcor persons in the Carrer's farmily of
officials guthorized fo do o caused a law From 2o be retained o brisg civil achon
against the Claimant, charging that he hargssed others workirg r,fremng she
wirike. The lew suit we gre shown, is based on affidavits of seven working Soo
Line emplovers alleging specific acts and statements,

The suit was fled on mmguﬁ? 29, 31994, in the Milwaukes County Circuit
Court, Mibwaukee, Wiscoasin, (Case No. 94 OV D00763).

On September 14, 1999, the Carrier charged Claimant with making verbal
and phsical threats, obscene comments and gestures, racial shurs and stherwise
intimidating emplovess of the raifrodd under the labor agrecement betwaen the
parties. The Uerrier slse charged that Claimant had been arvested during the

mickeling process.




s charge under the labor agresment, i iz acknowledged in the

The Carrie
o on f}‘e sarme seven effidavits which were the Basis of the Mil-
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Ftis the position of the Organization that Rule B (¢} of the laboy ygreement

was violated. That rude savs:
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It ix Rurther the powtion of the Carrier that ondy one official had the
suthocdy w make the charges, ¢ cerialn Division Marager, and 'tha'* the infor-
mrafion a.E,m? o hie_, b et was provided to him o Septemiber 12, 19894, by 2
mambar of the Carriers Labor Relations Departvent siaff. Thus, the Carrier

contends, there was compliance with Role %,

The Organization, however, belipves that Rale 9} doss not limit the
charging official to 2 single individual. It contenas that, by definition, officers
senior @ bim of ber wiould have equal or more authority, and that their having
infortration is sufficient tw tngger the seven-day Hmit

In the affidavits, the individuals made such general staipments as

" Periodicadly f‘r‘;’a‘-rs:ffi:"? ¢ e ibedy striky 1 o spoken with i compearny
Ly ‘ma documentsd with e compary pelicg each Incident o5 thay

happested.

Thers are references of canversalions with the ghest Carrisr 0fficial,
thougls these are vague as to this Claimant,

I wrder to determine when the oulsicle law firm was refained, wher and
which Carrier officers knew of the information used in charging Claimant in
court and ander the agreement, the Organizebon asked, by lelter
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sk withess was called, other than the charging officer, who fnljowed

Nis s
’3&}’11‘.‘1__5; be was the parzon who would have the authoriy to "order

the policy of



ar investigation”. and that he received the information two davs before the
charge hers cansidered was made.

Thyus, the record issifent as by all information concerning the relatiorsiiip
btaesan the Carrier ard the retaiped law firm, ansd imvolvement of the Carrier's
special agents or polive. We s aot know who retained the law firm for the pur-
pose of working on the kaw soit, or when; who aveurnulsbed the affidavits: what
afficrals wers involved and when, We are aware that the atorney-client privi-
tege might have been invoked oo these questions.

Hpwever, bour prerposes heve, itis abvious thatl the fase was prepared be-
fare August 3%, Since the seme evidente was ueed she Wisconmsin couwrtand
befare this Board, He evidence must have been accurmulated before the date of
fiting. While it is reasanable th assume that the Carpier was Aware of onegoing
evidenca collection befove the date of fiing the lew suit iteerfainly was aware of

3B of the information on amd after August 22

The chareing officer testiHed during the labor aoreomentd investeation.
. : SANE : DT AT “SHE
e explained that whes he reeiaed the information, i final tvped form on
Reotestber 12, and provided explanations and inderpratations about certain
¥ F . St o

nalicios and ruhes of the Carreer nvolved Dere. Fo characterized the charves as

_ N X
having & "ZOMIEAHNA demominetns” of Tharassmant, sexizal harassment and at-
charging officer appeared on the secend day of the

mpted intimidation.” The
hearing and his kstimony confinues far 78 pages of the Tanscript

Folfowing e investigation, the churging afficer jssued, by lether of Orto-
ber b, 1994, the discipline.

Thoat dismissal lotler repeated the identical charges contained in e lefter
establishing fhe investigetion. It also inciuded the statemend that Clatmand's ac-
fivithes in mg&r{i 3or the siefhe had maused him o be arrested By Fhe Uity of Mg
wankes Podice Department, and that was 2 basis for the discipline, However,
the sacord shows that hee was pot 50 areestod.

W conclide that the first fime "a Carrier eifiver having authority to arder
an investigation” received infoymation of the offense here charged conld nof
possibly be Iater than the Gling of the court docament in Milwaukee on August
na 1093, We do not befieve Rude § {) Hoails the autherity fo charps o a single

official,

For lack af festimony we stmply g0 et know specificaliy whee officers
Lnew of the informations alleged againast Ctaignant But we can be vertain, based

o the facts of Hhe aatter, that the information was avaiis Ble on or before Sagust
24 £ atbers within the Carsier’s cadee of officers semior W the charging officer,




The Carrier can notset ny such @ barrier as o thwart the intent of prompt
sction which Bule & 10) requires. If the ruls allowed one persen oely 1o be des-
ignaded as the eperative party, and ahsaived alt others, the Carrier could protect
trat perser from knowiedge anany matter and disable the tntent of Gme lmit
BrDvisIBng.

There is in the railread indushry 2 presumption that investigatons held
inder the discipline provisions of the various agreements witl be alr and im-
partiah” It has peen heid that falrness and impartality are absent whernoa single
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(ndividual should or shoutd not be charged, proceeds to charge. appests axsd
ronsilios 4s o facts al lssus, responds to gueshons surrounding the incident, and.
Graiby, makes the decision o5 0 guift or innocence. e can nof indict, sesiiby,

Wa find that the Carrier failed oa the procedural steps of whick the Or-
ganization complaing. The abridgrents of the Agreement, and fairnpss are suf-
ficientty flagrant to cause the disciphing to be reversed without censidering the
further meriis of the malter

Findings

That the Agreement was violated.
Aswward:
Claie sustained.

Pated this 23rd day of June, 1995, at Minneapolis, MIN.
Carsior i divected to make this Award effective onor befose 30 days from

date,
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