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CARRIER FILE NO. 9502388
ORGANIZATION FILE NO. C§6-0245

B O LAW NO. 5912

PARTIES TO DISPUTE:

UNITED TRANSPORTATION UNION)
)
Vs } NMB CASE NO. 125

) AWARD NO. 125
UNION PACTPIC RAILROAD €O. )
ST, CLAJIM

Claim of 'Nort;h _Platte Conductor G. L. Stoddard for a basic day
account nandling units in the f£iral terminal on July 15, 1995.

FINDINGS_ AND OPINION

The Carrier and the Employees involved in this dispute are
respectively Carrier and Bmployeeg within the meaning o©f the
Railway Labor Act, as amerded. This Board has jurisdicticn of the
dispute here involved.

_The dispute comss bafore this Board based on a time claim
submitted by claimant whereirn ha seeks paymmnt for a basic day
account handling units in his fina]l terminal. The basic facts
invoived are that npon arrival of the train at North Platte the
crew was instructed {0 vard their train on East Receiviag #2. to
cut the crailing unit (CNW 8714} from their -three unit consist and
gset it to Bast Receiving #4 where there were eight other ynits.

Clajmant infexrs that when the unit was placed in East
Receiving #4 it was coupled to the B other units and all unfcs were
then moved to the South Diesel Track for servicing., This is the
basis for his claim for a basic day for performing hostler service.

Carrier has directed the attention of this Board to the time
slip submitted by claimant's engineer and notes that there is a
gifference between the two time slips. Tha BEngincer's time slip
indicaces the uait placed in East Receiving $#¢d was coupled to the
8 units thereon and that the nianse units woere then returned to the
train in Rast Receiving #2, following which an air rest was
performed and thereafter all eleven units were taken to the South
Diesel track for servicing.

Wnile there is a differepnce Iin the original time slips
presented by the claimant and his engineer, the Board does pnot find
the difference; that is, whether the units were moved from East
Recelving #4 direct to the South Diesel Track or if they were first
moved fTOom Tast Heceiving #¥é to Ease Receiving #2 before deing
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moved Lo the Scuth Diesel Track, is Ssufficient to find the conflict
to be a serious encough flaw to warrant a dismissal of the claim.

The receord is <lear that there wexe eight units sitting in
East Raceiving Track 4 which were not a part of clzimant's train
when it arrived ar North Platte. The question before the Board
then becomes whetler Or not the movement of these 8 units was
permitted by the goverming rule.

The Organization has argued that Rule 3§ of the current
agreement applies to this claim, whereas Carrier contends Rule 36
does not apply in that ic was superseded by National Agracments,
and Caxrier specifically refers to Article IX of the 1972, Article
VIII ©f the 1985 and article VII of the 1991 Naticnal Agreements.

Rule 36 is titied ~Changing Engines- -Intermediate and Fipal

Texminale* and, wpon a close review of such rule, it is the

conclusion of this Board that, insofar as this particular claim is
concernel, the position advanced by Carrier is proper in that the
National Agreements granted Carriex a measure of relief inscfar as
handling engines iz concernmed. For example, Article IX, Secticm 1
of the 1972 agreement provides in part that, "Road freight crews
may be reguired at any point where yvard crews are employad s=v o
handle encines to and fyom train to ready track and engine house,
including all units coupled and connected in wmulciple *oe "
Carrier argues that this provisioa permitted the movement of
angines such as occurred in this dispute.

Article VIII, Section 3 of the October 31, 1985 National
Agreement providea in parc:

*{a} Road and yard employees in ground service and
gualified engine service employees may perform the
following items of work in c¢onnection with their own
assignments without additional compensation:

L2 2 L X

«{2) Move, turn and spot locomotives and cabooses.”

Article VvII, Section ) of the July 29, 1991 National Agrecment
states:

*{a) Purswmant L6 the new road/vard provigions contained
in the recommendations ©of Presidential Emergency Board
No. 219, as clarified, a road crew may perform in
connection with its own train without additional
comipensation one move in addition to those permitted by
previdus agreements at each of the (a) initial terminal.
(b} intermediate points, and {¢)} final terminal. Efach of
the moves - thoge previonsly allowed nlus the new gles

may be any one of those described by the Presidential
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Emergency Board: pick-ups, gel-outs, getting or leaving
the train oo multiple tracks, interchanging with foreign
Tailroads., transferring carg within a switching limit,
2nd spotting and pulling cars at induseries.”

In 1t3 position before thig Board Carrier emphatically acates,
“The agreement provisions were clearly followed" and since the
issue is nNot a new one, has pointed o several prior awards
rendered on this property which it contends supports Carriers
position in this dispute.

In the Organization’s argument we find that it takes cthe
poaition tkat “"the awards cited by the Carrier are not 'cn point®
with the ingtant dispute.” The Organization then reviews the cited
awards and alludes to the differing circumstances in that in each
instance "the units handled by the claimants were either a part of
the inbound unit congist or became parc of the outbound unit
consiat of the clalmant's train.-

The Organization ha§ also referred to several awards which it
contends support its position that what occurred in this case is
not permitted uynder the specific langquage of the National
Agreements and it has referred to Award No. 81 of Public Law Board
No. 4975 whers it was held:

"The Chairman of this Board was also Chairman of PEB 215.
Nothing in the record of PEB 219 supports the Carrier
argument that the recommendations of that PEB gave
Carrier the right to combine road and yard work except
the work L] mmed in connectrion with the

ar roa ssi ent of the crew.” (underscora added)

The Organizatiom Further cites First Division award NO. 243828
wherein ir was held: .

*This Board concludes that Carrier arred when it assiguoed
claimant to a new set of units and a new cut of cars {pot
connected with his {imal 89i ¥ . Ccarrier
inappropriately assigned claimant to yard work not
connected with his regular assignment. Such assignment
is not permitted under current agreement landuage.”

See also Award No. 4 of PLB 5907, Award No. 44 of PLB 4089 and
Firsr Division Award No. 24856.

It is odbvicus that there is a major difference between the
parties over the meaning and intent of the language "in connection
with their own assignment™ as used in the 1991 Nacional Agreement .
In the particular case before us Carrier would have ths Reoard
balieve that when the 8 units in East Receiving #4 were brought
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back to Bast Receiving #2 apa coupled to the existing vnits in Bast
Receiving #2, such units then becams part of claimant's assignment.
On the cther hand, the Organiratioe would bave the Board believe
that there was no cornecticn between the 8 units gitting in East
Recelving #4 and claimant’s assigmment which was to yard hizs train
and Qeiiver his 3 units to the South Diemel Track,

It is the opinion of this Board thar the position set forch by
the Organization carries more weight. The 8 units here involved
were not in any way.connectad to the assignment of claimant's
inbound train. The pick-up of the & units and delivering them to
the Diesel Track is not permissible under the existing ruies.
Since the movement was not ope allowed, the claim must be
sustained.

Carrier has argued to this Board that there is no basis for
allowing a claim such as this, however, this position is contrary
Lo the many awards of the various tribunals establigshed under the
Railway Labor Act which have held that the payment of a d:y's pay
i8s proper to uphcld the agreement: i.e., absent such penalty the
agreement could be violated with impunity. This Board believes
thac payment Of the claim here involvad ic correct and proper.

AWARD

Claim sustained. Carrier is instructed to comply with this
award within 30 days of the date herenf.

Neutral Chairman

AL uartk. éloyee Marmrbex
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