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STATEMENT CF CLAIM:

claim of Conductor D. R. Lutjemeler for reinstatament o
serviee with all rights unimpaired and with pay feor 21l timg Lest,
including payment [or &ll wage equivalenss to which entitled, with
all insurance benefits and any monstary loss for such coveraygs
while improperly disciplined.

FINDINGS AND QPINTON

who carrier and the Employees involved in chis dispute are
respectively Carrier and Employees witkin the meaning of the
Railway Labor act, as amended. fhiz Board has jurisdiction of the
dispute here involved,

THe parties to this dispute wexe given dug notics of hearing
Lherach.

the dispute here invoives an atlegation that claimant passed
a sigmal displaying stop indicarion at approximately 1340 on April
7. 1834,

In presencing the dispute to this Board, the Jrganizartion nas
argued there was a procsdural error in that it contends the officear
wko conducted the investigaticn had predecarmined claimant*s guilt
- when he allagedly phrased certain gquestions so as Lo SaCure answers
he desired rather than merely asking questions to establish the
facts surrcunding the incident. ‘

mhe Board has thoroughly reviewsd th rranscript of hearing,
and while it ig true tha Hearing afficer did ask cernain laading
quesrcions during sresentation of technical svidence, we 4o nhot
believe he excssded the bounds ot ris authority, consequanily., wWe
must owerrule the argumefit presented by the Grganizaticn tzhat
claimant did not receive a faiy and impartial hearing.
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whan we look at the evidence produced at the investigation,
thare is doubt raised as to whether or not sufficient evidence wad
produced to find claimant guilty of the charges brought againsc
hins,

Claimant here was charged with passing & Signal displaying
stop indicarion. During the courss of the invessigation Ciaimant
restified that ne actually cliimbed up on rhe ynit to sagure the
hest view possibie of this particular signal and he s:tates thas
suych signal wag "2 high flashing red." The engineer testified that
he saw claiman:t going up the ladder and crossing over ko viaw che
signal on the opposite side before clalmant gave him the back-up
siagnal. The engineer likewise restified that aftar he stopped the
moverment and then procesded back through the signal. after
receiving instructions from the S§TO to do so, he physically want
aver and looked cut the Fireman's side to cbserve the signal and
saw that ik was flashing red.

puring the courss of the investigation Carrvier did not produce
any substantial evidence to disprove the statement of claiment that
the signal was filashing red {stop and procsed} ar the time this
incident occurred. There was an lnterpretation of the CAD printous
by a Signal Superviser, however, this witness testified that it was
net possible for the Lwo movements invelved to be accepred at the
same rcime, yet the CAD printeut indicates that claimsnt passed
sigmal Me. 4 at least 13 ssconds before sacthsr ualh was permitiad
by signal No. 14 =o enter the area. I, as the Signal Supervisocr
reskifiad, the signal system would nob permif Lhe WO movements Lo
be accepted at the same time, then Signal Ne. i4 should have shown
a stop aspoct when clalmant's unit passed Signal No. §. Based apon
this informaticn from the Signal Superviscor, there {5 merikt Lo the
argument presented By the Organization that there is & gquesticn
ahout the reiiability of the gignal system in this instance.

Degpite tha technical aspect of the CAD printout and in lighet
»f the testimony above referred to, the record is barren cof any
physical evidence to disprove the starement of claimant that he
acted correcktly when he stoppad his movement and thah procesded
through & flashing red signal. His testimeny is supported in tha
record by the testimony of the engineer.

carrier has argued before this Bcard that it is the duky of
the trier of fzots o weigh and resolve conflicting testimony, and
this Board does 0oL disagree with this cconcept. Here, however,
rnere is no conflict in testimony--both claimant and his englneesrs
regtified it was a Flashing red signal and Carrier has not produced
anyone who wiewed the signmal to testify to the contrary.
¢onsidering the sericusness of this aileged ciffense, the Board is
tpfr £o wonder why Carrier did not send someone to the location te
lock at the slanals to daterming 1§ there was a malfunctlon.



“1-

claiment in this case is an employea with over 25 years of
service, and pagically he has an axcellent reccrd. AsS 4 lcng tamm
employea, the Board belisves his testimeny should have been given
more credence than that allowed by tha Hearing officer. His record
shows that the only diszipline administered during his caresr was
Lne asgessmant of 30 demgrits in 1377 for not being available for
call, and then & 3¢ day suspension (Level ¢ under UPGEADE) fov
passing & red light on Nowsmbar 3, 1594. N

1t wes actually tha Level 4 disciplineg in Novembar 1934 which.
when coupled with the Level 4 discipling assessed in the inscant
case, which resulted in raising rhe discipline to Level §:r that is,
permanent dismissal from service, While the UPGRADE piscipline
policy locoks &b the digcipline assessed during kthe preceding 36
month periad, it does not look at oOT rake inte consideration 3 long
and basically troubkle frae caresr such as cthat produced by
claimant.

after a complete and khovough review of the entire record
before us, it is our opinion that CJarrier did not prove witch
sybstantial evidence that ciaimant was guilty of passing a2 signal
gisplaying a stop indication on the gdate in question. Under the
circumstances his dismissal from ssrvice annct be uphald.
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