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claim of Condwscror 4. E. Bell [or remaval of URSRADE Lewel 2
from his personal record with pay for all time lost, including time
spent. arrending the investigetion., and payment foxr all wage
equivalents to which entitled, with all Iinsurance henefits and any
aonaetary 10ss for such coveragz while improperly dlscxplﬁned and
claim of Brakeman E. Romigulere for reinstatement to service and
remowal of UFGRADE Lovel Z (resulbing in Level 3) from his personzl
record with pay for all time lost, including time spent attending
vhe investigaticn, and peyment for &ll wage sguivalents g whiah
entitled. with 21l insurance bensfits and any monetary loss for
such coverage while improperly discipiined.

FINDIRGS AND OSINION

The Carrier and ths Employees involved in this dispute are
resgpectively Carrier and Employeés within the meaning of the
Railway Labor 2ct, &% anended. Thls Boazrd hag jurisdiciicn of ths
dispute here involved.

The parries tgo this dispure were given due rorice of hsaring
theradn.

Clzimancs were summoned for formil investigation on & charge
rhay they *allegedly failed to perform proper alt brake Gest a5
requirsed® on april 9. 1%%8. Following the investigation Carrier
Found claimants 3t fault and zssassed Level 2 digciplinse snder the
UFGRADE Discipline policy. The Level 2 discipline assessed
Claimant Romiguiere was raized to Level 5 (diswigsal from zervice)
based on an asserted applicatios of the progressive discipline
procedures seb forth in the diseiplina policy.

The Organization has raised several &lleged procedural EXrors
which the Board must examinie before looking a2t the merirs of this
dispute. The alliegad prooedural srrars are briefly descriked ag:
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1. Claimants were denied a fzir and impartial
hearing in that Carrier failed to cail all marerial
witnesses Lo cestiiy.

2. There is evidenoe that ¢laimanbts were preindged
in thkat Jdiscipling wz2s assessed before the officer
isguing such discipline rawiewed the transcriot of
hearing.

3. Carrier vioclated the Waiver of Bearing Agreement
in 2ffect batween the parcies.

Issue Ko, 1 above cannot be deemsd & procedural eryror in that
theres iz ne showing the raguested witness possessed relevan: or
marerial information, therefore, the argument concerning this
allegad procedural error is gverriled,

Issug No. 2 is a more sericus allegation in that the hearing
wag conducted in Las Veges, NV, om April 27, 1%38. The Hearing
Gfficer was W. B, Thurman. Phe Grganizaiion points our that the
transcript of hearing was prepared in Slenwoed, Iowa, cn May 6,
19%8, whereas the letters finding claiments at fault were issyed in
Los 2ngeles, CA, ot the same date--May 5, 1998, The Organization
alse nores that Ethe lerrers finding claimants at fawele and
assessing discipline were written by Carrier's Ceneral Manager Jeff
L. Verhaal--not by the Carrier OGfficer wbko conducted Yhe
invegtigation. The Crgenization argues that this gvidense clearly
suppores its positicn that clsiments were preojudgsd and therefore
were not accorded the fzir and impartial investigation gquaranteed
by the gowerning rule,

The Eoard wili here note that the fssue of reandering &
decision in advance of reviewing the trasscript is not a new one on
this property. Inm fact., it i an issue which has begn ruled upon
On NUMSrcus OCCaslong. For example., property iward Ro. 74, isszuesd
by Public Law Board No. 4837, held:

*First, 1t is apparent that the bhearing ocfficer who
daetermined the quilt or innocence ¢of the claimant could
not have reviswed the gvideance since he did not have the
trans¢ript 8t the time that he Jjssued his ietter f
discipiing, with his cosclusion that ciaimant was guilty.
shis, in itself. is sufficiently egregisug to warrant
that the claim be sustaipned. v :

Seg alsg Awards Nos. 79, 828 and S0 of Fpblic Lzw Board No.
4857, Award No. 57 of Public Law Raoard No. 5390. ag well as prior
zward HWo. 23 of this Board.
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ouring oral presentation of the dispabe te thig Bosrd Carrier
statad that 3t is now possible to E-Mail e transcript from ghe
poipy of raceipt by CarTigr 9 the lccaticon of cthe oificer who
rendered the decision. we must here nots, however, thagf no
evidence was submirred to verify that rhis 114 page transcripz.

pius exhikits, had aetually been transmitred by E-Mail.

In revicwing the evidence submitted in this dispute. the Board
notes that in his léetter dated angust 24, 293&, appealing the
decision of Carrier's Superintsndent and Genreral MNanager, rhe
cemeral Chajirman clearly stabad thersin that., *Finally, he
dAiscipline was grcmt‘ul’&ly issuad in Las Vegas on the same date Lhe
rransceript was qoapleted in Iowa.t It ig t¢he opinien of this Bosrd
that when this issue was xais=4 in Auqust, farrier could well hiave
put the issue & rest by offering evidence thal the transiript had
been sent via B-Zail, howavsr, ir Aid not 4o sc and the Board is
now left with deciding whether C©r hHot tarrier's General Mandger
rondered his decigions without firsc reviewing the transcripr of
hearing.

absonce any evidence to the contrary. and based on rthe facts
of record befere the Board, it is the finding of this Boarxd that
there is considerable merit no this Grgznization cbiection and «e
now £ind that wken the doeision findingy <laimante st fault and
assessing discipline was rendered pricr to & zTewiew of Lhe
transeript it was an sgreqious erIor. sufficient to warrant 2

ruling that claiments did not sécure Lhe faly and impartial hearing
guarznteed by the agracment: i.a., the Carrier officer who rendered
the decision prejudged claimants in that he had ne firsthand

imowladre of tha procaedings prier te rendering the gegisions,

With zespect to Isgue Ko. 3 rajised by the Grganization
concarning alieged vicalation of the wWaiver of Hearing dyrsement,
the record pefore this Board is clear that Claiment romiguiere wasg
issued a notice of proposed discipline, in ascoyxdance with the
vaiver of Hearing Agregemsni, and such notice Fiwxed the remirsg
discipline at Level 4. The waiver of Hearing Agreement is specific
in its requirements that if dizcipline is asssessed folioWing a
formal hearing, such discipline kghall not exceed that originally
proposed. ®  Increasing tlwe discipline from the offered Level & to
Level § after the hearing was held was nal in accordance with this
agreement provisicm. During the oral presentztisn of this dispute
carrier obiected to inclusion of rhis issue contending that it was
not cne raised during handiing Of this matter on the property. The
Eoard must nots, however, that the Form offering Level 4 discipline
was igsued Lo claimant by a larrier gfficer, ard the decision to
rafze this ta Level &, following the investication, was also mage
by =z Carrier Qfficer. Therefnre, ohe mattws was kuown o Carrior
during local handling and it cannot now ng successfuily argued thac
this was new argument before rthis Board.
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rased on the findings of this Board as set forth above; i.e..
ciaimants did not receive 2 fair a=md imgartial investigation in
that. their culpabhility was prejedged, the cleim here befoTe the
Board must bhe suscained and the discipline assessed mugt ba sst

x5igde.
AWARD

Cizim sustained. Carrier ig ingtructed to comply with this
award within 30 days of the date Therest .

Laegﬁ? Neutral Chairman

D, z;#/ Conzzles, tarrier Member

0. 7 o2

k. Martin, Baployves Member

award date J7PRIL 43, [994




