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Claim Is made on behalf of W. A. Halvorson {for] reinstaternent to the
service, with seniority and ail other rights unimpaired with payment for
all time lost including ume atiending investigation and all notations
remeved from his personal record as a result of being improperly
disinissed from service. Claim is also made for all wage equivalents to
which entitled with all Mecical, Surgical, Life and Dental Benefits
restored and for reimbursement of a0y monetary loss for such coverage
while discharged from tie service.

[INTRODUCTION -

This Board is duly constituted by agreement of the parties dated December 20, 1996

("The PLB Agresment™, and as further provided in Section 3, Second of the Railway Labor

Act ("Act"), 45 U.S.C. Section 153, Second. The Board, after hearing and upon review of

the entire record, finds that the parties involved in this dispute are a Carrier and employee

rey.- .sentative ("Organization”) within the meaning of the Act, as amended.
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FINDINGS

On July 7, 1996, the crew manager of the Denver crew office, Michael J. Maruniak,
Y g

inspected a physician's release 10 retim o work for the claimant, Wade A. Halvorsom.

(Investigation Ex. B). The claimant was working an "eleven four” board, or eleven days on,

four days off. Due o the number of days the claimant had laid off work sick in June 1996, a

medical release for claiment’s absence was requested by the crew caller. The return 10 work
certificate provides that the physician saw the claimant on July 6, 1996, and treated the

claimant for an unspecified illness or injury. Of the six possible recommendations on the

certificate, a provision stating that the employee may TeRIL 0 work with no resirictions

ir  ~diately, was marked.

However, the attending physician's return 10 work record reveals an alteration of the
date on which the claimant was seen by the physician. After his review of the medical note,
the crew manager contacted the physician whose name appears at the bottom of the release.
The treating physician wrote to the Carrier that he iast saw the clzimant on August 15, 1993,

12, 1996, the Carrier issued a notice of

and his office was closed on July 6, 1996, On July
investigation into allegations of dishonesty and failure to give factual information in conmection
with the physician's release the claimant provided 1o the crew office on July 7.

During the investigation, the claimast admitted he hac been assigned to the conductor's
extraboard on July 6, 1996. He testified to marking off sick on the morning of July 6, and the

crew caller requested a physician's release for claimant to return to work. OnJuly 7, the

Clhaimant faxed the medical release in question to the crew caller. The claimant readily
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admitted that he altered the date on the atending chysician's remrn to work record because it

was required for him to mark up, and he needed the time off work due to fatigue caused by

working every eight to ten hours on (a€ exira board. The work records indicated the claimant

rked ope shift on June 27 and then was

had extraboard rest on June 23, 24, 25 and 26; he war

off June 28 through 30, 1996. For the pericd July 1 through July 3, the claimant worked a

rotal of seven starts before he laid off sick on July 6.

By his own admission the claimant violated General Code of Operating Rules (GCOR)

1.2.7 and 1.6,94, in that he was dishonest ané withneld information when he tendered the

altered medical excuse on July 7, 1996, The Organizaricn argues that the claimant’s discharge

L . be set aside based upon the failure of the Carrier (o coraply with procedural

requirements, and disparate treatment of the grievant with respect to the penally assessed when

compared to similarly sinrated employses.

Section B(2) of Rule 73, effective August 5, 1983, provides an oppOoTIURiLy to waive an

investigation when rautually agresd to between the parties:
2. Waiver of Hearing

{a) An employe who has been potified to appear for a hezring shall
have the option, prior to the hearing, to discuss with the
appropriate Carrier official, either personally, through or with
the employe's representadive, e act o1 occurrence and the
employe's responsibility, if any.

If disposition of the charges is made on the basis of the
employe's acknowledgment of responsibility, the disposition shall
be reduced to writing and signed by the employee and the official
involved and shall incorporate z waiver of hearing apd shall
specify the maximum discipline which may be imposed for
employe's acceptance of responsibility.

3




Public Law . .ard No. 5969

. Carrier File No. CTJ 96-10-12AA
Organization File No. T-7641

Award No. 4

Case No. 2

Disposition of cases under this paragraph (a) shall not establish

precedents in the handling of any other cases.

) No minutes or other record will be made of the discussions and,
if the parties are unable 10 reach an agres¢ upon disposition On
this basis, no reference shall be made to these discussions by

either of the parties in any subsequent handling of the charges

- under the discipline procedure.

Rule 73, Section B(1)(e) further provides, "[i]f an employe who s to receive a notice

of hearing will not be permitted to exercise the option under Secton B(Z) of this Rule, the

notice of hearing shall so specify.” Rule 73 alsc provides that notice of e nearing shall be

sent 1o the employes in duplicate. It appears 10 ‘he Board that the Carrier failed to comport

_the clear language of the agresment On both these poiats. While the Organization argues

that these procecural viclations aione are sufficient o remrn the claimant © service, the Board

respectiully disagress.

First, the remedy which the Organization now sesks 10 impose for the contractual

FITSy,

violztions is mot 1o be found within the language of the collecrive bargaining agreement.

Second, there ntas been 0o showing that the claimant’s right 10 due process, including notice of

the charges against him and the right to a fair and impartiel hearing were affected Dy the

violations. No evidence was presented to show ‘ne grievant {or the local chairman) failed t©

recsive the notice of investigation setting forth the focus of the investigation, or the two

g et Bt

notices of postponement wiich followed. No surprise or undue prejudice has been

7 —gnstrated.
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Further, the Board notes that 2 waiver of hearing is not & martter of right. Rather, 1t is

achieved through mureal agreement, including an empioye's admission of responsiblity, 2

waiver of hearing and stipulation of the maximum di cipline which may be imposed. Despite

the Board's rejection of the Organizaton's assertion that the clzim should be sustained on the

basis of these violztions alone, it cautions the Carrier that compliapce with the contractual

language requires minimal effort, and the potential berefits, including avoiding the time and

=ffort spent in conducting investigations, are ot insignificant. Based vpon the record before

e Board in this case, the contracwal violations do not call for the remedy requested by the
QOrganization.

More persuasive, however, s the assertion Dy the Organization that the Carrier has
failed 1o discipline similariy situated employees with the same severity as the claimant.
Another empioyee, Switchman Ceviz L. Cox, was discharged on the very same day as the
clzimant for identical conduct in violation of GCORs 1.2.7 znd 1.6. Cox was reinscated four
months later on a leniency basis. The Carrier reasons that the claimant, unlike Cox, had 2
prior two-month sespension for a drug and/or alcohol viclation, and a censure and thirty-day
suspension for rele violations which support his dismissal.

The Board cannot find any reasonable justification o have treated these WO employees

any ¢ifferently for the comumission of the serious offenses of falsification and dishonesty after

tzking into account their personal records, together with the scope of their respective
\. .fications. Both employees had relatively short seniority established with the Carrier - the
claimant possessed three years and three months, Cox only served two years and one mopdh

—
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The infractions noted on the claimant’s personal record are countered by the fact that Cox
faisified doctor excuses not just once as did the claimant; rather, he submitred false medical

documentaticn on at least five separate occasions over 2 one-year period.

Consistent and esquitable administration of discipline for simiiar ofienses comumnitted by

similarly situated employees is an essential elemnent of just canse. Accordingly, the Board

determines the claimant shail be compensazed for tme lost from December 10, 1996, to the

date of his reinstatement previcusly ordersd by the Beard on April 28, 1997. Consistent with

the penalty assessed against Cox, the claimant shall also be placed in a Level "S" status of the

Carrier's Employee Accouniability program, with a probationary period of taree years

cu...nencing August 14, 1996.

AWA

The claim is sustained, in pare, in accordance with the Findings, set forth above. Ths

Carrier is directad to comply with this Award witzin thirty (30) days of Issuance.

A iy L A e 2

< =t - -
=. T. Koenig, Carrier Mem{;};f_ Robtert R. Repstme, Empxoyee Member

orla.hanI K.e o, Neutral Member

This Award issued the /474 day of J) teritin, I55F —



