PU3LIC LAW BOARD NO, 6030

Case No. 1 Award No. 1

TARTIES 3rotherhood of Locomotive Encineers
to and
DISPUTE: Zastern Idaho Railroad Company

STATEMENT OF CLAIM

The Organization reguests the exvungement of all

¢iscipline and reinstatment of Conductor P. D

1

-

Bates with pay for all time lost and seniority

and vacation rights restored unimpaired

FINDINGS: This case must be viewed within the context of the Claimant!

employment status on November 9, 1995 when he was discharged from the

Carrier's service and his rights, if any, conveved by the Zgreement

between Eastern ¥Idzho Rzilroad, Inc. and the Brotherhood of

Engineers that became effective on April 3, 1996.

roonmotive

Accordinglv, a

review of the significant events and facts as develcped on the propverty

arc koy to resclution ¢of the claim.

The Claimant was emnioyed by the Carrier on Mav 8, 19%83. Ee was
=

discharged from service on November 8, 1995. Following hi

the on-the-property record shows:

disgmissal,

November 14, 1993, A hand written letter from the
e

Claimant to th

Carrier in which he recuested a fair

and impartial hearing and that he be given a reason

for his terminstion.

("Lisle"), responded to the Claimant.

November 27, 1995. The Trainmaster, Mr

that the Claimant on November 9, 19¢%5 had been
to relieve ancther crew. Lisle further stated
the Claimant was told that five handbrakes had

Jack Iis

le

Lisle stated

sent
that

neen

applied to the itrain., Howeves, 2vcording to nisle,
the Claimant moved the train about eight miles and
failed to release the handbrakes. This caused con-
siderable damage to the wheels of f£ive cars. Lis

further claims in the letifcr that "these facts”®
discussed with the Claimant at the Claimant's

ile

WarE
reguest

on November 9, that three other Carrier emplovees were
present cduring that discussion and that his "past
record shows

reprimand record was discussed."™ This
discipline was administered on Cciober

A

and 18,

1985,

s
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February 27, 1997. On this date, the Organization's

former General Chairman filed a detailed acpezl on
behalf of the Claimant. The avveal focuses on the
following major wmoinkts:

1. The Claimant was dismissed without an
investigation.

2. 7The Claimant had not been provided suf-
ficient training bv the Carrier.

3. The two prior incidents, +that led +o ranri—
mand or a warning notice to the Claiman=s

had mitigating elements that were not given
proper weight by the Carrier.

4. 'fthe Carrier erred in not holding an investi-
gation concerning the incident of November g,
1995, Had it done so, the Facts would show
that the Claimant was not at faunlt %o the
cegree suggested by the Carrier.

May 1, 1997. Counsel for the Carrier denied the

Organization's appeal of February 27, 1997 meinly
for Lhe fullowing reasons:

1. The Claimant was not represented by the
Organization at the time he was discharged
and, indeed, was an “"at wilil™ enplovee who
could be dismissed without cause by the
Carrier.

2. Without vrejudice Ly its basic position, the
Carrier provided its substantive reasons
detail that the Claimant's failure to pr
perform his duties was a major vioclation
the Carrier's Operating Rules. Therefiore, a
proper basis to separate the Claimant had been
established.

Q3 kol

n
erly
£

The Board finds that the claim must be denied. The Clalinant was
an "at will" employee. The Carrier's Personnel Policy Manual, appii-

cable at the time of the Claimant's employment in pertinent part

provided.

The purpose of this Manual is o outline the current
policies of Eastern Tdaho Railroad. This Manual is not
an cmployment conlracl, and Eastern Ldaho Railroad
reserves the apsolute right to change or modify anv or
21l of its policies without notice to any emplovee.
Notwithstanding anything to the contrary in this Manuzl,
Eacstern Idaho Ziailreoad shall have the right to terminate
any émplovee at the will of Eastern Idaho Pailroad, with
or without cause.
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The language noted above is clear and unambiguous. Moreover,
because of the Claimant's "at will® status, the Carrier's actions here
is also supported by a holding of the Supreme Court of the State ‘of
Idaho, in Michell v. zilog, Inc., 129 Idaho 708, 874P.28 526 (1994)
when it held-

it 1s settled law in Idaho that, unless an employee

is hired OL*s 2ant to a contract which specifies the

duration of the employment cr limi+s the reasons for

which an emplovee may be disch rarged, the emplovment

is at the will or either party. Either party may

terminate the relationship at anv time for any reason

without incurring llaD’llLV
Therefore, Lhe ounly remalning guestion before the Board is whzt rights
the Claimant has pursuant o the Parties!' April 3, 1996 Agreement.
This Agreement was not retroactive. The former General Chairman,
curing the on-the-property handling cf the case, provided no evidence
that the Agreement provided retroactive rights to the Claimant at the
time when he was dismissed.

For all of the foregeoing, the claim is denied without addressing

the merits.

AWARD

The claim is denied.

7 Lisses-
2-C. 0GPt M g.; %

Fckenard Mﬁ9581g
Carricr Membexr Neutral Member Orca11zat' on Masmber

Dated: AP (s, 1998




