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STATEMENT OF CLAIHM:

request of R. A. Jackson, IDE 133802, for removal of
unfavarebie discipling entry from his service record, pay [for
atbending investigaticn on Tuesday, January &, 159%8. and pay for
211 time lost is eonursesion therewith while serving ten {18 4ays
sctual suspension commencing on Friday. Januarzy ¥, 1558, end ensing
at 2359 hours on Sumday, Janvary 18, 1996,

PINDINGS AND CRPINIOR

The Carrier and the Employees involved in this dispute are

respectively Carrisr and Employess wichin the meaning of  the

vilway Lfabor hct, a5 amended. This Anavd has Surisdiction of the
.xs3pute hers involved.

Claimsnt hers involved was summened for fommal investigaiion
re rdobermine the Facts and plare your responsibility, :f any, in
connection with your sileged excessive absenteeism for the pericd
10/1/57 through 1173C/97, and ail circoumstancses velatsd therenc.’
pollowing the invesiigation Carriar found clajmant guilcy of
cngocoive zbsentesism and asssesed & 10 day actual suspeniion from
service as discipline.

The Organization has argued belore this Soard that Carri
wviclated Arcicie 46{E) of the govarning agreement which reads
toliows:
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»ibi ¥ardmen or switchtenders continued in the servics or
ok censurec pending an investigation of am alleged
affepce shall be motifisd, within five days aiter the
Comparny has infermarion of the offense, tnabk a cnharge 1
pending. Witnin five days ihereafier an investigation
shall Le held, if demendad and a dogision shail be
»andered and mede offective witchin rthree days after the
investigation.”
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Thig rule clearly providss for & notificaticn wishin 5 days
afrer the LCompany -»as informericon ©f the oifansg, nd  th
organizalics contends nhat while tha aXleged offense ended NGvarher
3¢, 1%37, the charge lettier was nob geperated until Decamber 11,
1947, wsll beweond the $ day ilalc specifisd in the rule.

Carrier has argued thal the Iepoth Qe ring clalmant's recsT
fyom Ochober I chrough Neowvamber 30 was nob generated by a Company
Gfficer until Decemser &, 12587, and “heh bthe Desesmbay 131 chargs
Jetter was well within tha 5 gday time frame. It is Carxyier's
position that Lne governing Jdate is che date vhe cfficer wha is
respousible for izsuing tha charge has xnowledge of he iocident
gndar review.

ouring the course of che  investication Llaimanb's
renresentative Limsly gbjected to Carrier's fallure to abide by
Arzicle £€1{b), and develeped through Questioning cof a ¢omgany
witnsgs thaet the repcrt couild have been generated o iagiuce cdakes
up to and including Gecember &tn. Claimant's reprasentative alsa
referred to Bward HNo. 18 repdered by Punlic Law 3oard No. 5714 on
this properoy, whigh covels < strikingly simiiar disputs and
wherein tha Bozrd ruisd that the gowerning rule "szates an absolute
Eime which zmst he followed.™

carrier has @YGUEd tLhaet hward MNu. 19 oI TLR ZTI4 2o paipably
in errer and snould not e followed in the instant casa. It 1S
rarrier’s poszition before *his Teard that  tCarrier’s first’
roowledos in rhe insgani €a5L was when superintendent Dyer (tha
afFicer who issued the Ccharge letter) was glven the repors of
claimant's atvendanes oy the period erober 1, 1537 throwgh
soverber 38, 1837

Tt iz rthe spinicn of this Board that ihe position taken by
carrisor casnot se upheld in A situztien such 4% that here
presenced. The eRRITYER'S work recoTé is a Company recerd and is
availakle no the Company at &il times, If this Board weré LD agree
wirk Carvier's argument it would sIffectively celels the o dey
rorice provisicn Irom artoizie 46{mw); i.e., the Company afficer who
prepares thz charge 1eiLer seuld wait any length of timeg belore
generating tha charge lettsr and then merely state that was the
firss re he was awara of the aileged infraccicn. The inlent o©f
the fZnlz is quite clear; i.e.. the charges employes "shall be
notifisd, within five days after e Corpany nas informaticon of the
offensa, that a charge 1& pending.”

The reccrd befors this Boarxd is abundantly clear shat Lhae
Company {not necessarily the chacging officer) in this pavricular
digpute waz aware of claimanl's srreadance record on November 39,
15%7 {covering the period from October 3 through Nowvember 3401,
onsequently., under the lizeral tanguagz of Articie 46 (b} claimant
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should have een notifisd that & charge wes pending within fiv

days after Movember 30. Inesmuch &s the nortificavion was not made

unkil DeGember 13, 1%3%7. it is the cpinicn of this Bosré that

farrier failed Lo comply with Article 45{b) zrnd the Beard finds

vhet this failure swet result in negating the encirs proceadings.
A¥ERD

Clair sustained. Carricr Is insasTuctszd ro compiy with this
awsrd within 30 days of the date hereor.

subtral Chajirman
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