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DUBLIC LAW BCARL 61E55
- Case No. 49
. Award No. 485
arrisr’'s File No. 1136881
- Crganization’s File No. 89805356
i NME Cods 106
- Clzimant Engirnesr W. E. Bostick
PARTTES TO THE CISPUTE:
BRROTHEZRENQOD OF LOCOMOTIVE ENGINZIZIRS

¢ AND

UNION PACIFIC RRILROAD COMPANY

Discipling asssessed Lo
- quest the expungement oI
e or azny and all time lost with
ghts restorad unimpzired.
: crmal hearing reld July 1§,
- Upon the entire record and &ll the evidence this Boarxd finds
o the parties herein are Carzisr and Employees within the meaning
= of the Razilway Labor Act, zs amsnded, and that this Board h “he
. jurisdiction of the parties and over the dispute inveolved hereir.

By certified letter dated June 26, 19898, the Cizimant was
E notified that he was being cizZsred Waiver of Esaring for an

=1
L alleged wviolaticn of farrisr Rilas 70.7, 1.7, 1.1.1, and 1.1.2,
e

.
- effective Bpril 10, 1894. The lestter stated that if the Claimant
: did not want to sign the waiver, he would be reg ed to repcrt
for «: Investigation on July 1, 1888, at the office af the
o Manager of Yard Operations Iln Seattle, Washington. The charges

- centerad around the allegation that the Claimant failed To

perform his duties lao an alert and attentive ma
resulted in a personal injury. The rules cited read as follows:
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Rule 70.1 Saf

Employees are
accounctakble £
Emo QVeEs mds*
tnc“SE7Je , Lol
repert zny dang

oty Responsibilities

asponsible for their personal safety and are

thez: behavior as a condition of employment.
make every precauticn teo prevent injury to
t¢r emplovees, and the public. Employees must
erous condition or unsafe practice.

Frployess must be awars cf and worx within the limits oFf
their physical capsbllitiess and not use excessive Iorce to
sccomplisn tasks. Good judgement 1s reguired in fuifilling
job responsibilities sarfery.

Pzst practices which do net conform to the rules are
unacceptabie.

Rule 1.3 Sazfaty

Safsty is the most Important element in performing duties,
obeving the rules is sssential to Job safety and continued
EME L OVIEnRT -

Raie 1.1.1 Maintazining the Safe Course

bt or uncerTtzlinty taks the safs course.

Employeses mMust te Car 1 to prevent injuring themsslives and

orhers. They must be alsri and atfentive wien per: forming

sneir duties and plan thelr work to avold ilnjury.

according te the Repori ¢ Personal Injury or Illness filed
nyv thz Claimant on the dav he was injured, he was employed as an

e ES
Trzin ¥YSEZ70, Unit UP 2034. 2t one peint, he

engine. On his 1 iifting

]
I Hh

e ina
rdsr to zoely and he felt a strain on hkis
discomfort in his back when he dismounted

the ¢round or pent down. He filed the

insury repert as recuired by ruls and was cited for the zbove
11

The hearing was

reviewing the sviden

pestpenad until Jaly 16, 19 =]
ce adducsd =T hearing, the Carrier determined
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rhe Claimant was guilty of violating the cited rules and assessed

e Level I Discipline, which was a Letter of Reprimand.

The Organization appealed the discipline through tha

arprepriats chennels and i

review.

pproximately 20% of &il the
nardbrakas set pv the Claimant sincs he became an knglneer were
of the type he applied on the day he was questioned. They argus
that the Clafmant had never injurad himself before when setting
>, they say, the Claimant did not

VT e
report any defects with the IZIzke nor were any found in a
subseqguent mechanical inspection. They contend these facts
provide evidence that tne Clzimant was not atientive or alert

when he wes applying the handcirake. They assert the discipline
ol ith t

assaessed was 1n kee the Upgrade Policy and was

appropriate under the ci:

ORGANTZ2TION’S POSTTION

rion argues that the Carrier is attemplting to

The Organizat
get information abanf the Claimant’s injurv to wh1 ch they azre nct
entitled under zhe rederal Emrlover’s ILiasbility Act. They Insisc
the Ca*vier’s actions are merzly to place the blame on the

for an injury which was not his fanlt, but, the result
of a design flaw in the hancdbrzke. They insist the Carrisr and
+he manufacturer of the handorake were well aware of the flaw
since Luss= have been numcrcus personal injuxies, not oanly To
enginesasrs but, to mechanical personnel and anyone glsa requirad
to operate this particular braXes.

They mzintain the subseguent inspection of the brake was
inadequate and the repcrt filed contained no written comment from
the mechanlc. They ccntend this may show that the Ceirler 1is



:
-

[
i

trving to avoid potential Iiability. Moresover, they assert, 1if
the brake worked properly for the mechanic, it may well be that
the chain on the braks mechanism kinked and the difficulty in

pulling the brake may nave ornly occurred intermittently. The
Organization maintains that a lang lisz of Trginesers would

testify to that possibility. They insist it was the Carrier’s

reszonsibility to consider a2l of these possibilities befor

assessing ths Claiment any disciplineg.

The Crganizaticn £inds it int

the Claimant was cited with violating, he wes oot <aar
violating Rule B81.17, ARpplication and Release oFf Handbr
Therefore, they belisve the Carrier determin

investigation
most applicatle to tha chazgss.

Trat the Clazimant did report

sha hrake as being melfunctioning when he reportad his injury.
This they say, premptsd the Carrier <o inspect the brzke. They

insist the Claimant had no rzason to ragport the brake 23
malfunctioning befors hs Lecame injursd while using the braxe

The question for the Board is whether there 1s suifil

evidence to demonstrats th

rules. GClearly, he was injured and there is no contention that
he was not injured while encacing the handbrake on Uit U2 2034.
The only witness to this injury was the Claimant himselZ. He

testified tha- he operatsd the handbrake in The same manner as he

haed on previous cccasisns. Zeoording fe the charging officer,

the Claiman: would have cperated such a lever handbrake on I out

of 10 engines he had cperzted during his tenure. Cne can arrive
cl

ol vue of twe or poosibly three conclusions. Either tha Claimant

did not operate the hancbrazke 1n the manner he normally did,
therefore injuring himself; or, the Claimant was not alert con
this occasion os was working with a malfunctioning brake.
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This Board is charged with making a determinaticn based on
the evidcnce presented. The inspection of the brake immediately
aftar the incident, leads cne to belisve the brake was not
malfunctioning. Althouch possible, 1t seems unilikely the braxe
would have malfurnctioncd whils being operated by the Claimant,
vut, wouid nave besn all right subseguently. Furthermore, the
s¢ thnat the incident occurred at the tep of his

T reing tihe vese, it is unlikely the chain kinkod,

ia i 'Lha ol
as suggestad by the Organization. Therefcrs, it seems unlikely
£n =he Beard that the brzke maliunctioned.

Thar leaves thne Becard to consider cthe other two
possibilities. In lisz=ning tc the Clzimant’s testimeny, th
Board deoes pell : may e awkward to omerate,
however, he has c : GII : on feor cver four years. It is
apparently DOSS handbrake without injurin
yourseli. It 1 his injury is suspect after zll

211 that being said, howsvar, the fact 1s the puman body 1s
not z machine. It dces net zlways perfeorm with the same

flewinility. Our musclss mav be supple one time and less supple
anorher time. Absent proef that the Claimant performed his work
improperly or unszfely, it is only conjectures to say that the
rlzimz=r did not operate the handbrake in a safs and attentive

< The Claimant wzs the only
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manner. Thers is no sucl pIc

s. The fact he strainsd his back is not, in and of itself,
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AWARD

The claim is sustained.

The Carrier will comply with the Award within thirty (30) days of

its receipt.
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Carol J. Zamperini, Impartial Neutral

Submitted this 2379 d=y of August, 2000.
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