PUBLIC LAW BCARD 6208

Case No. B

Award No. 8

Carrier File No, 1017448
Organization Fie No. NFR

NMB code 106

Claimant Canducior L. W. Stouffer

PARTIES TO DISPUTE:

UNITED TRANSPORTATION UNICN
AND

UNICON PACIFIC RATLROAD COMPANY.

Siatement of Claim:

Cloim js made in beho!f of UPRR Conductor Larry W. Siauffer for remaoval of Leval

4 Upgrade Discipline, and payment for any time lost os a result of formal
investigation which was held in Sait Lake City on May 23, 1996,

Findings

Upon the whole racord and ol the evidence, the Boards finds that the Parties
herein are Carrier ond Employees within the meoning of the Railway Labor Act, as
gmended, and that the Beard has jurisdiction of the Parties and over the subject matter
and the Parties were given due notice of the hearing held.

On June 6, 1949, the Cloimant became an employee of the Western Pacific
Raifroad. He was gromated to Conductor on March 13, 1972, On Moy 15, 1996, the
Claimant, along with Engineer Donna M. Domingo were assigned to Train STMET-14
which was schaduled eastward from Elko, Nevada to Salt Lake City, Utah. The Engineer
had been initially employed os u Brakeman on August 15, 1924 and was promoted to
Engineer on January-1, 1995, Al the lime of the incident, the Engineer was taking her
first krip since returaing from a 5 month moternity leave of absence. She was generally

vnfamiliar with the route, it wos o dark and rainy evening.

On this night, an efficiency feam was conduding tesis on the route troveled by
Train STMET-14. At MP 783.6 they placad the signal in a stap position. At MP 784.1C to
the right of the track o red light was displayed. This light was ploced ai o curve on or ot
the end of a 1% descending grade. The area waos a canyon and the tracks through the
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areq consisted of three comsecutive curves. In addihon, about 2 mile east of the area
was a “Range oiler”, a davice to lubricate locomotive wheels and tracks to reduca friction.

The crew stopped the mrain short of MP 783.6 and received outhorily from the
Dispatcher ta proceed past the red signal. Concurrently, it began fe rain hard. The crew
expecied and was looking for the next signal which they expected to be red. As the crew
came down the dascending grade and rounded a right hand curve, they saw the
headlights of the efficiency leam’s pickup truck, shortly therecfter the Claimont sew the
red light and yvelled to the Engineer, “thara il s, there it is”. The Engineer piaced the rain
into emergency, but, failed to siop short of the red light, passing it by about 72°. The red
light used wos approximately ¥ talt and the lens about 2 V% inches by 2 3/4 inches in

size.

The efficiency team remeved the crew and they were subjected to o drug screen
test which was negative.

By letiar dated May 16, 1996, the Claimant was advised ‘o oppear at g formal
investigation of the Office of the Manager of Troin Operations, Salt Lake City, Utah, ar
1:00 p.m. The purpose of the hearing was to determene his respensibility, if any, in train
STMET-14 faifing to stop short of the red light on Moy 15, 1996 ot appreximately 8:41
p.m. The rule at issue which was cited in the Carrier’s subrmussion reads as follows:

6.27 Mavement at Restricted Speed

When g train ar engine is required to move at restricted speed, movement
must be made ot o speed that allows stopping within half the range of
vision short of:

Train
Engine
Railrocd cor
Men or equipment fouling the track
Stop signal
Cr
Derail or switch lined improperly

The crew musi keep o lockout for broken rail and not exceed 20 MPH.

Comply with these requirements until the lecding wheels reach o point
whers mavement af resiricted speed is no langer required.

After reviewing the transcript of the hearing, the Carrier deternmined the Claimant
wos cuipable in the incident. By letter dated May 31, 1996, the Claimant was advised of
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the Carrier's decision and ossessed a Level 4 Discipline under the Upgrade Palicy which
was g 30-day suspension without pay.

CARRIER'S POSITION

The Carrier argues that the Claimant was afforded a fair and impartial formaol
investigotion, They say he wos well aware of the charges against him, especiolly since he
was removed from service and raguired to submit to a drug screen test. The Carrier
gsserts the Claimant was properly netified of the time and place of the hecring.

As ta the maerits, the Carrier believes the evidence presented established that the
troin foiled to stop short of the rad light. The Carrier argues thot the Claimant knew he
had an inexperenced engineer.and should have token the care necessary lo assure that
she was operating the troin at o speed which would have allowed them to stap shont of
tha red light. They insist that 7 was familiar with the territory and experienced enough to
realize the train was going too fast under the circumsiances. They contend he had an
cbligation {o be sure the speed they were traveling would cllow them 1o step.short,
particularty under the conditions which exisied at the time. They say the foct the train had
lo go inlc emergency in an atlempt fo stop short of the red light, indicotes the Claimant’s
faiture to maintain the froin of the proper restricted speed.

ORGANIZATION'S POSITION

The Organization insists the Carrier viclated the procedured requirements of
properly notifying the Cloimant of the specific charges. They submit, that even though
these errors may not be oftributcble to the Laber Relations Department and fall on the
shoulders of the operating depanment, they cre serious enough to warrant serling aside
the discipline on this basis alone. The Orgenization hoids that the operatfing depariment
insists on toking short cuts which are o direct viclation of the Collective Borgaining

Agreemen!,

As o the merils, the Organization contends the efficiency feam set up the test ina
manner o assure failure. They argue that the terrain, the weather conditions and the
lack of experience of the Engineer almest assured that the crew could not pass the test.
They say the efficiency team failed 1o comply with the guidelines for efficiency testing
especially that section which reads: .

.. .Test must be conducted in a fair ond impartial manner, keeping in mind thot
one of the greatest benefits is the educational value. Rules must be enforced in
a firm, foir and cansistant manner, without regerd lo personglities and emotions.
¥ it becomes necessery lo correct or counsel an employee because H is apparent
that a rule has been violoted, instruction and counseling shauld be given in @
firm, courtecus manner as soon as practicable while the circumstances are still

fresh in everyones minds. . ..
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The Organizaticn believes that given the circumstances the Claimeont could not
have done anything differently which would have assured that train would stop short of
the red light. They aisa believe that the efficiency leam knew the Engineer had recently
refurned from moternity leave and was unfamilicr with the creg. The Organization
submits that the tleam intentianally set up o tesi thot was decaptive and bogus.

DECISION

The Board has reviewed the facts in quession theroughly. There is no doubt that
efficiency tasis are o necessary part of the operoticns of any railroad. [ fs important to
provide contnuous fraining so that engmeers ond canducters 4o not hecome
complacent. However, such tests should be conducted in @ manner ic assure #hct the
tocts ara sat up io repiicate, as much as posssble, real situations o3 thay are likéry 16

ocTur.

It seerns to this Beard thaf the test, as set up, wos strefching the limits of efficiency
testing. To say the lest was rigid is an undersiatement. Particularly when you consider
the placemant of the light, the size of the light, the weather condifions, the fact that the
pickup truck was facing the oncoming train with its lights on {on the oppcsite side of the
track from the light placement} ond the fact there wos from all indicaticns no send in the
frain (of leost there was unrefuted testimony that thers wos no sand) and there were o
sertes of curves on a 1% grade. |

True the engineer failed 1o stop short of the red light, but, she dic not pass it by
much considering the challenging conditions. The guestian is whether the Clagimant hod
reason fo believe they were not proceeding safely and within o speed which would allow
them fo ston short. The Board believes it wos reasonable for him 1o believe the engineer
did have control of the frain and could have stopped short of the obsiocla. Furthermare,
the purpose of efficiency feshing is presumably to test the efficiency of the crew. When o
test is set up that only exposes one crew member to the test, it seems fo this Board to
defect part of the reason for efficiency testing. In this cose, the Engineer testified that she
never sow the light and none of the Carrier witnesses testified thot she should hove seen
the light. They simply hod not checked the lacomotive 1o ascertain what she could see.

lts true the Claimant was more expartenced, but, the evidence does not show that
he in any way foiled io provide guidancs 1o the Engineer. Sha found no foult with his
assistonce and he found no fault with her operation of the lacomotive. In addition, there
was no testimony to refute the claims made by both the Engineer and the Claimant thet
the train was in danger of stalling as it descending the grade ond roundad the curves.




AWARD

The cloim is susioined.

Daniel E. Torrey, Carrier Member Norman J. Lucos, Employee Member

Submitted this 30" day of Junae, 1999,






