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Siatement of the Issue

The Cheirman and Neutral Member, after review of the entire record, has
determined that the issue before this Board 1s:

Was Carrier justified in dismissing Claimant Engineer D. A
Paquette in connection with the disappearance of a locomotive radio
on September 14, 20007

FINDINGS:

Public Law Board No. 6423, upon the whole record and all of the evidence, finds
and holds that the Emplovee(s) and the Carrier are employee and carmer within the
meaning of the Raifway Labor Act, 2s amended; and, that the Board has jurisdicnon over
the dispute(s) herem.

Claimant was assigned as engineer o Local Job 827 ar Carrier’s Nahant Yard. On
September 14, 2000, Claiment went on dury at 1300 hours, and deparied with two

L

locomotives, CEFX 3029 and IMRL 120. About thirty minutes into his oip, Claunant



reported that the standard removable two-way radio in the lead unit was not working
properly, aud the Tereman of Job 827 wuas accordingly issued a replacement radic at the
Roundhouse with instructions to retumn the bad ordered radio when the crew tied up for
the day. The record establishes, however, that when the engine consist was returned to
the Roundhouse, the orginal radic was an neither the CEFX 30720 nor the IMRL 120.
The traigmaster on duty questioned Claimant and his crew about the missing radio, and all
three employees denied knowing what had happened to it During the course of the
ensuing two-hour search, the trammaster re-interviewed each crew member privately, and
promised that “no one would get fired” if the radio was retumed. Claimant eventually
2dmirted that he “placed it in the weeds” adjacent to an outlying industry track, intending
to retrieve it later and fix it himself.*

Claimant was subsequently directed to attend a formal invesugation i ¢onaeclion witl
his alleged violarion of the following pertinent General Operating Rules:

. Rule 1.2.7 — Ewnplovess mmust not withhold informartion, or fil to
give all the facts to those authorized to receive information
regarding upusval events, accidents, personel Injuries, of rule

viclations.
. Rale 1.6(4) — Emplovess must zot be dishonest.
. Rule 1.19 — Emploveses are responsible for properly using and

caring for railroad property. Zmployees must refurn the property
when the proper authority recuests them to do so. Employees
MUust not use railroad property for their personal use.

An evidentizry hearing into the marer was held on September 25, 2000, during
which Claimant ook sole responsibility for the whercabouts of the missing radio.
Eowever, he refuted Trainmaster Burngton’s assertion that he had “placed it i the
weeds at Cargill”, testifying instead thet he merely “disposed of it” by throwing it out the
window of the locomotive hefore returning to the Roundhouse.?

Carrier dismissed Claimant on Octcber 16, 2000, citing the above three General
Operating Rules as the basis for its action. In due course, the instant time clamm was
presented, and as the dispute could a0t be resoived on the property, it was submitied to
the Board for disposition.

| Claimant wold the Trainmaster that this particular redio had been reporied “had-arder” on several priar
oocasions, but had never been repaired. There is no carroborating evidence to that effect in the record before

the Board.
2 The Foreman of Job 827 later wstified that he heerd Claimant tell Trainmaster Burington he had hidden

the radio at Cargill intending o rewdeve it and ke «w home for repairs.
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Cagier argues that the charges were proven and the discipline assessed was
warranted. Initially, Canziel pomts out that Claimant was wcll awarc of the wherecbouts
of the mnissing radio, yet he allowed 2 lengthy (and intrusive) search and investigation to
go forward without speaking up. Moreover, Carrier accuses Claimant of changing his
story at the hearing, admitting o the “lessar offanse™ &F destroying Carrier property m
order to avoid a conviction of theft and ineviable dismissal. Camler asserts that
Claimant's actions demonstrated his premeditated attempt to steal the redio, notng that
he was sventually able to find it in the dark with ease, even though it was hidden i tall
weeds. As such, according to Carrier, his explanation that he threw it out the window of
the locommotive to dispose of it was entrely implausible and self-serving. In any eveni,
aroues Carrier, Claimant was reveatedly dishonest “no matter what story one believes”,
and dismissal under the circumstances weas therefore appropriate.

Refore the Board. the Organization argues that Trauumaster Burington “made
[Clatmant] a deal” In exchange for relum of thie radio, and now accuses Cerricr of denyrag
his managerial discretion to do so (Organization submission at page 3). The Organization
asserts, therefore, that because Clairmant came forward with the understanding that he
“would not get fired” i he rehumed radio, dismissal was nnchily harsh because he
“admitted his wrongdoing and tock acuon to do what was right” (Organization
submission at page 4y, On that basis, the Organization urges the Board to sustain ihe

mstant claim.

Upon the whole of the record, e Board is convinced that Carmier was justified m
assessing severe discipline in this matter. As Carrier points out, it is a well-established
arbitral principle that theft or dishorestv of any substance constitutes a serious breach of
the employee/employer relationship. [ this case, the record estabiishes manifest evidence
of the latter, and sirongly insinueres the former. Claimant knew the precise location of
the radic the imstant guestiomiug as 1o its whercabeuis began, yet he remained silent.
Carmier then initiated an exhaustive search for the radio, which the record shows nvolved
search of his fellow crew members’ personal luggage and wvehicles, and Claimant still
remuined sileat. Finally, and only after he hzd heen promised “immunity” from discharge,
Claimant came forward and revealed the exact location of the radio. As if thet were not
enough, Claimant offered one explanation for ais acton at the time of the incident, and
another ever more bizarre one during the nezring. The Board need Iook no further to find
Clatmant guilty of viclating General Rules 1.2.7 and 1.6 {4).

As to the issue of whether or not Claimant’s indiscretion warrented permanent
diszissel, the Board finds that it did not. Lhere is no question that, Claimant willlully
discarded valuable Carrier propesty, @at is if we are to believe the story he promulgated
during the hearing. At worst, and far more likely, Claimant took covert possession of the
radio with express inigill 1o remove it from the property without Carrier's kmowledge or
consent. In the opinion of the Board, this was tantamount to theft. Normally, dismissal
would be the appropriate penalty imposed 1n such circumstances. Here though, Clazmant
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and the members of his crew were promused that “no one would get fired”

Trainmaster. Whether the Trainmaster was blessed with the anthority te make this

promise is not relevant. The promise was made, yet Claimant was fired. The Camier, in
_ circumstances where it is able to do so, is obligated to honor promises made by its agents
% and officers. After the Trainmaster promised that “no one would get fired” Carrier conld
discipline Claimant with a suspension, but it could not fire him. Accordingly, the Board
is forced to comvert Claimant’s discharge to a 12.month disciplinary suspension.
Claimant is to be made whole for all wage losses that exceeded a 12-month suspension.

-
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AWARD
The issue before the Board:

Was Carrier justified in dismissing Claimant Engineer D. A.
Paquette in connection with he disuppeurauce of a lucypuotive radio
on September 14, 20607

is anawercd ‘Mo The CllSII'l;SScLI 15 comverted to a 12-moenth gj\sppﬁﬁ‘[nﬂ C"alfnaﬂt iS te
be made whole for all losses beyond a 12-month suspension.

ORDER

Carrier is directed to comply with the award herein and refurn Claimant to service
and make any payments due within 30 days to the date indicated below.

John C. Fletcher, Chairman and Neutral Member

7'" stgg,u,f /

Kendall F. Koff Carr/;r/ Je'/muer Dale L. McPherson, Emplovee Member

Dated at Mount Prospect, Himoeis, Febroary 2, 2002
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