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SPECIAL BOARD OQF ADJUSTMENT NO. 1063

Case HNo. 12
Award No. 12

PARTIES TO DISPUTE:

Brotherhnod of Locomotive Engineers

and
Norfolk Southern Railway ComDEny
Nerfolk and Western Railway Company, et al.
STATEMENT 0T CLATM:
C1zim of Poczhontas Divisicn Engineer J. L. Chapman for
removal of 10 days deferr=d suspension and pay for all time lost
QPINICN OF BOARD:
On Aucus:t 24, 1991, Claimant was assizned &s Zngineer to Czew
114 which was scneduled to weotk at Amecnate Mine. in the course of
doubling 38 loads to 1% lcacs on the Front Track It wag necessaty To
make geveral attempts to effect & coupling on & 1.5% grada. Just
how many attempts, ig one of the many questions left unanswered D
the tramscript. In any event, OI August 26, 19931, the Cartier first
became aware of purat rails at the site of the Amonzte Mine. TUpon
investigetion 1t was reported there were five sepa:ate burn marks Con
both the north and south rails, each cf which nearly matched the
burns on the OPPOSILV rail, which resguired 97' of new rail cm the

scuth track and 84' of new :ai; on the north track. 70110w€qc

discussion with the crew membe:x .Crew U34, a forma 1qvesu1gation
was convened to determine CWa':a:t's responsibility, 1f any, for
damage to rail at Amonate Mine on August 24, 1991. Claimant wWas

=

found guilty as charged and assessed 10 days deferred suspension.

Tn +he course of the investizaticon the Carrier witness testified
+ha+ Claimant admitted to him that he had damaged the rail at
Amonate. The Claimant denied this assertion at the trial. The
Claimant did admit to making two attempts to move the frain but in
his words, ‘'ran into = s_ﬁne wall." The Conductor states that
po8sibly three attempts wers made The numper is significant
because the 1rsfect.on by the Assistant Supervisor oI Tracks
digeclosed f£ive ge2parate burn marks of warious lsmngths and depths.
Incrimirnating ev*aence points to Crew U34 as ~he responsible party
as there was no proof of aroz:eﬁ crew being in the vicimity ©Ff
Amonate Mine during the period gue Thus, it becomes &
guestion of dete:mining the tm 1ines nd credibility of the
variocus witnesgses, which as we Rave ztad ny +imes, ig a Tunctiomn
0f the Trial COfficer Unforsuna=ely the Trial Officer oifered a
disclalmer saying:
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“T'm not here to determing anyomne's CIediDi-oIily.
T % -— _— e = o m e e 14

I'm hers ©o Z2tT tog Ia&CTS



SBA No. 1063
Case No. 12z -
Award No. 12

Thus, iz this particular case and for the reasons alluded To, we are
constrained fo make those detarzinztions which normaily zres:z ‘de with
the Conducting Cfficer

It is apparsent § primary witness wasg relying uncn &
statement which wa ace to him by Ciaimant several days
after the 1anclident: i¥ inm the prssgence ©f cther witnesses
including Enginee: et That testimonmy fellows

AT iy 2:30 p.m. 0 at same date of

AuguSt 26*‘, 1991, I was 1a t rocess of leaving

the Yard 0Office with the T35, Mz. J. L. Chapman

Mr. Wzight and Mz, Cder, ©3 felieve cut UZ4, and as

we we-e in the procsss of Ileaving Yard O0ffice, we

were met by the U3Z2, CTonducizz D. A. Sanders,

Engineer 3. E. Burnsettsz, and 3rzkeman I then

approached Mr. Burnmetiz2 22¢ agked him how bad was

the track damazed a2t Amonaze Mine and he toid me it

was damaged bad At that time, Mr. Chazman said:

Mr. Stepp, sir, Saturday. at aprroximatzly 1Z:05,

while T was inm the Front T-ack at Amcmnate, I bucont

the rail approximately 2 feet, and I said: Mr.

Chapman, ars ¥ou Telling @me that yorw damaged tiae

rall at Amcnate? Ee " veg gir I gazd: sir,

1$ this the first i vou have made this o
The Claimant catagericaily deniss this testimony and In fact,
accused Carrier's witness of 1ring The Conductor appeared at the
trial and his testimony cerrcpoernatas that of the Claimant more orx
iless Nc attempt was made to ¢z2ll Engineer 3Burnetite by either gide
which appears rather sitrangs £ince he was suppesedly in the area
when Claimant offered his unsciicited confession of guilt. The plot
thickens Further when i+ was revezlad the Carrier's primary witness
was not aware Clzimant and his crew were at the Amonats Mine the
LOLwonﬂqg day, i.e., Aungust 23. deoing shifting, apparently without
incident This is pretity ramsckable considering the testimony of
the ass*s;adt Track Superviscr who stated "I'wve been at this job for
20 months and this 15 the wors 2ngine burns I've ggen.”

Sorting out the facts § case hag been a compelling
challenge. The Carrcier - burden ©o prove by substantizl
evidence the fruth of the s We ars not entirely gatisfiszd
thev have met this burdan Conwversely, we ére neot certaina Claimant
didn't contribute soms of Inse 22 mparxs found on the 21, althougz
the evicdence is mors cizcumsta than direct Under the -
circumstancss we fzel g ReToiz lacs t'g recerd will
remind him of tThe nscessiiy I a2zl z the eng:ne
performance oFf the Tnits unde: cont 111 expunge the
10 4z defa-rad suspension
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FINDINGS: The Agreement was violatad.
AWARD: Claim Sustained.

-

ORDER: The Carrier will

Dated at Norfolk, Virginia, thisg {jﬁfday of i’ﬁﬁtz e o, 1992,
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Fuker, Neutral Member
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