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DISPUTE: Consolidated Rail Corporaticn G

STATEMEINT Or CLAIM:

zppeal of Engineer L. M. Chiaramonte, for return

Lo service efter 10 years of rehabilitaticon from

an automobile accident in 197%. Claim for lost

waces and bhenefiits on account of a delay in return

to service pursuant. tc ERrticle G-m-13. -

FINDINGS: The significant evenis leading to this claim began when the

Clzimant was involved in an automobile accident in December 1979 which
caused a cervical spine indjury. In 1881, he underwent back surgery.
AfTter about three months recovery, he returned to work. However, he
had three more operations and subscguently was granted a disability
reiirement by the Railroad Ratiremant Board in 2Aungust 1984.

On Januarv 10, 1953, the Claimant televhoned the Carriex's Labor
Relations QZfice in New Jersey to inguire about the steps he needed
to take to return to work. The next dav, the Carrier responded by
letter and advised the Claimant that it would be necessary for him to
obtain a medical release from his attending physician and that the
release must be handled in accordance with the Carrier's Medical Policy
The lettar alsc provided instruciliens z2s to how the Claimant's phvei-
cian could contact the Carrier's Medical Director.

Subseguently, on Janvary 19, 1994, the Claimant'’s phvsician pro-
vided his trindings about his evaluation of the Claimant's condition
to the Carrier's Medical Department. The physician, among many obsar-
vations about the Claimant's physical well-being, stated that he
thought "a work tri=l is indicated.” In a letter dated March 4, 19%4,

the Claimant was told to report for a "runciticnal Capacity Evaluation®

¥

on Mareh 22, 1984 at 2:30 p.m. at Latham, New York. The Claimant live
in Port Saint Lucie, Florida.

Chronologically, the next piece of evidence in the receord is a
one page “Medical status Repeort” form signed by the Carrier's Medical

Director anéd dated March 25, 1%94 ("Form 402A"). The box on TForm 402
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reTarn to auty. Ulearly, hewever, the Carrier has linked two unrelated
issues here. It has shown no valié reason for reguiring the Claimant
to be examined. The Carrier's reascn, i.e., that an incrdinate nunmter
cf emplcyees had marked-off sick for Kovember 27, 1587, is unrela*ed
to the facts of is caée. Morecover, its further claim tha%, if the
Claimant's illness was so severe "as t0 causs him io mark=-0££", then
it would have bheen appropriats Zor him to visit his doctor on that
dates and not wait until December 8, 1887 to do so, is egually unreascn—
<ble undexr the cilrcumstsncss and does not have Agreement SUDTSOr:.

In summary, there has been nc showing that the Claimant khas had
a pattern ¢f sick leave abuse cr that the Carrier had other proper'
bPasis for reguiring a medical certificate as to the Claimant's ability

-

to safely perform his duties. There was nc showing on the property of

a specifie rule that weuld snpport the Car-ier'g ecuest for a mediecal

2]

g
certificete. For example, In one of the cases cited by the Carrier in

suppert of Its position, the Agreement Rule, in part, read: "The
ing officer must be satisfied that whe sickness is bonz fide.

b4
Satisfactory evidence as *+o sickness, perferably in the form of a cerii-

ate Irom a reputable physician, mey be required in case of doubt.”
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Clearly, given this, while the Carrier may have extersive latitude

when &eciding whether some forx of verification is recuired, there is

no evidence to support the Carrier's actien hare,
AWARD

The claim Is sustained.
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trat reads "No®t gualified for anv Conrail Job." was checked.

On Mavch 31, 1885, the Carrier's Labor Relations Oziice sent a
copy of the Claimant's "Functicnal Capacity Examination of March 22,
1894" o the Organization.

On May 2, 1994, the Orxganization wrote to the Carrier and, relying
on Article G-m-13 of the Parties Agreement, reguested that the Claimant
be examined by a neutral physician. The Organization's request was
rejected on June 9, 1994. The Carrier's reason was stated as follows:

There is no disagreement between Mr. Chiarmonte's

physician and Conrail's Mecical Director as to the
dlagn0315 of his condition. Therefore, there is no
basis under the current set of circuemstances which

woulid warrant appecintment of a2 neutral doctor and
vour reguest 1s denied.

Oon June 15, 19%4, the Claimant’s physician sent ancother medical

iz
tation, exMcept this time i+t wams sent to th Carrier's Labor Relatio:r

updated the previcus one. It &id not contain the proviso that the
3

{1
s
[
I
6]

returned to work on a trial basis and it spe
stated that the Claimant "could return to work without restrictions.”
It also suggest the options of an independent medica al

neutral vhysician.

On June 27, 1994, the Carrisr’s Medical Director wrote to the
Claim=snt+ 2md Afvised him +hat he was not alified for the position
£ locomotive engineer as a resulit of tests performed on March 22 and

On July 5, 1935, the Urganizelion appealed the Carrier’s denial
of its reguest for a nmeutral physician. It further claimed that the
Claimant had not been examined by the Carrier’'s medical department
and tha+ he had not been provided documentation that would explain
+he reasons for his disqualiflca:;01 purstant to Ariicle G-m-l3(a).

On August 3, 1554, the Carrier again denied the Organization's
request. It pointed out that the Carrier’s fee-for-service physician
determined that the Claimant did "not possess the functional capacity

n

tw render service as an Enginecer. Moreovex, the Carrier, paraphrasing

the Claimant's physician, noted that he merely "recommended’ granting



a2 +rial run to confirm that his ozinicn is correct.™ The Carxrier Zurih
noted that this amounited to a condition for return to employment that
the Carrier’'s Medical Department would not permit.

The applicable scheduled runle reads:

Article G-m-13 - PHYSICAL DISQUALITZICATION

(2) When an engineer has been physically
disguzlified, he shall be furnished a copyv of the
medical report containing the reason for disqua-
lificatioen. '

(b) When an eng-“ee* has been phvslcallv

*ne nealcal clagq051s of ghe Co*ao*at*on which

resulted in the engineer’s disgualification, such
Gisgualification may be appealed and a reguest mace

for an examination by a neutral Dhy5lc1an. The reguest
for z neu:zral physician must be made by the General
Chairman to the highest appeals officer of the Cor-
Doration. A copy of tThe r*ndlngs cf the enginpeer’'s
personal phvsiclan must accompany such regquest. The
neutral physician shall be a specialist in the field
involved in the disgualification, and shall be selected
by a physician designated by the General Chizirman and

a physician designated by the Corporaticn. To the exten
practical the neuiral physician and the examination
shall be at a location convenient to the engineer

(c) fThe engineer shall be examined by the neutra;
physician who shall report his findings in writing to
+he physicizn designated by the General Chairman and to
the Reglilonel Medical Officer of the Corporation. The
findings of the neutral physician shall ke final and
binding. If the neutral physician finds that the
diagnosis of the Corporation physician is not correct,
thie enyineer shall be returnad to scrvice promptly after
the report is received by the Corporation.

{@y A
turned Lo service on the besis of the decision of the
nevtral physician shall be paid for time lost due to his
disqualification computed Ifrom the date of receipt of
written medical report from the engineer's physician by
the highest appeals officer of the Corporation. The
General Chairman and the highest appeals officer of the
Corporation shall determine the payment to be made Zor
time lost if the physically disguzlified engineer per-
formed compencated service on an irregular basis during
the 6 month period before his disguazlification.

physically disgualified ewglneer who is re-
i
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{e) 2n encineer who has accepted physical diso
icatior or who was Zound *o be oroperly T 1 £
Ly & neutzel physicien maey, if there has been a chan =
in his physical condition as evidenced Dy a repor £
his personal physician, reguesi a reexamination. There
shall be no claim for time lost in such case unless the
Corporallon refuses to grant the reexamination or there
is unreasonable delay in applying the terms of this
article.

Bl H\

(£) The Curpuration shell pay its phvsician, and
the engineer shall pav +the physician des*gﬁated by the
General Chairmazn. The expense ¢f the neuvtral physician,
including such X-ray and lazora*o*v examinations as he
may reguire, shall be divided ecoually between the Cor—
poration and the engineer involved.

Tc put this case in proper context, several observations should
be made here. The Claimant was phyvsically disgualifiesd in 1984 and,
as noted earlier, was found disabled within the meaning of the appli-

oad retirement pav. 2Accordingl
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cable regulaticons and has »r
Z. this case, Zxrticlile G-m-13(=},

0

given the particular circumstancs

not G-m-1i3(2), is applicable, because the Claimant had accepted physica

diammalification in 1984 2nd there has been =& change in his physical
n 1994 as shown by the medical evaluztion.
Clearly, it is well-established (and the Bozrd will no+ belabor
the point} that the Carrier has the responsibility to ensure the safe
cient operation of its. facilities, including the protection
o s ohligation, it has

of its empl nd the public. In meeiing £hi

vee
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become well-settled that the Carrier mav set and enforce its medical
standards. And, when this function is performed properly, it cannot
be overturned by nentral parties. The Boaxd in this case accepts and
will not differ from the well-established practice and precddents.

In summary, the Carrier is directed to have a neutral physician
examine the Claimant within thirty (30} days after receipt of this

2ward at a location close to the Claimant's home, if +hat is oossible.

AWAXL

As specified in the Findings-

William C. Keopbd, ”cmmlmuess)/ W iic o

Organization Member Neutral Membex Carrier Member
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Carrvier Dissent to

Award No.1595 of
Special Board of Adjustment No.894

Article G-m-13 does not entitle this Claimant {o an examination by a
neutral physician. The report by his personal physician does not provide
evidence of a change in his physical condition. Even if there were a
change, the Claimant was re-examined by the Carrier and found to remain
ungualified for anv Conrail job. There never has been any dispute with
respect to the diagnosis of the Claimant’s physical condition; only with :
respect to whether he could work in that condition. Thus, the Award is
bzsed on the false premise that the Claimant’s condition had changed. Asa
result of that false premise, the board has reached an erroneous conclusion
that the provision for 2 neutral physician applies here The Carrier dissents
and will not consider this Award as precedent in any future case. '
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Peter C. Poirier,
Carrier Member




