JAN B2 S8 1S P2

NME No. 1633

SPECIAL BOARD OF ADIUSTMENT NO. 894

AWARDNO. 1633

MEN M: Systern Docket No, CRE-19826-1) - Appeal of
Engineer A, W. Scoft from the discipline of
Dismissal in all capzbilities assessed by letter
dated May 2, 1997 in connection with the
following charge:

Yowr conduct anbecoming an employes of
Conrail when you misrepresented yourself as
District Superintendent Garofolo in order to
restore yourself to service at approximately
3:37PM on April 185, 1957 and then procesded
to work WPME-70 as an Enginesr on duty at
7:00PM om Apri! 15, 1997. NORAC RULES
THATMAY APPLY: D

STATEMENT OF FACTS: A. W, Scont (hereinafier Scori/claimant) hes
beer 2 locomotive engineer with the carrier since October 4, 1974, On
April 14, 1997, shontly (7:20PM) afier going on duty at Metuchen, New

Jersey, Engineer Scott observed SMT Jitney #317 in the parking area, which
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Be perceived 1o be the vehicle that would be used to transport him and his
conductor 1o Train WPME-70. Scott reactively entered Yardmaster
Hoffman’s office to protest what he (sic) perceived as a safety risk.
Accarding to Yardmaster Hoffman, Engineer Scott became agitated and
-aggressively moved toward the supervisor, while concurrently launching
inro a vitriolic and distespectful (verbal) barragg:. A verbal conﬂagﬁﬁW
escalated, epithets were exchaonged, and ultimetely Yardmaster Hoffman
crudely ordered Engineer Scott out of his (sic) office, Scott ignored the
directive and thrus bimsclfag%inst the supervisor in a defiant and
irtimidating (threatening) manner. Vardmaster Hoffmen responded to
Scott’s advance and the two men stood toe-to-loe and continued to
exchange epithets and threals, unti} they wers separated by an cbserver
@itey Driver E. Tayier).

Subsequently, District Superintendent ). J. Garofole was vontacted st
bis home and given a brisfing of the incident. Superintandent Garoinio then
directed that claimant should be suromarily removed from service for

conduc! unbecoming.
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On A?ril 15, 1997, at approximatéiy 3:37PM, an i‘ndi;;idual who
identified himself as “Joe Garofolo™ c.alled the lead crew dispatcher in the
CACD Office in Dearborn, MI and authorized A. W. Scott’s return to
service. Pursuant to this authorization, A. W. Scott was retﬁnied to service
and began working his regular 7:00PM assignment. Later that same
evening (approximately 11:15PM) Superintendent J. J. Garofolo was
monitoﬁng the operation at Metuchen Yard, viz his radio, when he heard
the claimant’s voice during a routine transmission. S;Jperintende'nt
Garofolo immediately attempted to determine why Engineer Scott was
working in violation of his earlier removal order, and to identify the
individual who had authorized such returmn to service.

He (sic) learned that the person authorizing the claimant’s returm to
service had identified himself as “Joe Garofolo.” In an attempt to identify
the impostor, Superintendent Garofolo personally listeﬁed to the tape
recorded conversation and opined that he believed the voice of the

individual, claiming to be “Joe Garofolo”, to be that of Engineer Scott.
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Accordingly, Scott was agair summarily removed from service and
escoried from the property.

Based upon such sequence of avents 2 Notice Of Investigation, dated

April 18, 1997, was issued instruciing Scoit to attend  formal investigation, <
scheduled to be beld on April 24, 1997 in comection with the following

" charge:

- 'EE S

“Your conduct unbecoming an employes of Conrai] when you saisrepresented
yourself as Disict Superintendent Gzrofolo in ordar to restore yoursalf o service
£t approximately 3:37FM on April 15, 1997 and then procesded to work WPME-
70 a5 an Eogineewr on Suty =t 7:00PM on April 15, 1957, NORAC RULES THAT

MAY APPLY: D"

LR RN

The formal investigation was held end concluded or April 24, 1997,

Followlng the iuvestigetion General Manzger D. R, Greer reviewed the

evidence and issued his decision, stating in pertinent part as follows:
sere

“This is Nodficatien Tha: You Are Being Assessed The Followicg Discipline For
the Offense Shown:

Diseipline: DISMISSED DN ALL CAPACITIES
Cutline of Offense:
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Your condnet tmbacoming an employee of Conmzii whan you
misrrpresented yourself as District Superintendent Garefolo In order w0 restore
yourself to service at epproximancly 3:37 PM o April 15, 1997 snd thez
procecded to werk WPME-70 ss an eogineer an duty 2t 7:00PM oz Apdl 135,
1997. |

TO BEEFFECTIVE:

-1 day's fram the daze of Jecaipt of this Totice Of &5 5000
thereader as may be amanged. .

[X]  Imcediandy”

TTY

By letter dated May 8, 1097, and in aceordance with Article G-m.
11(k) of the B oT1E Agreement, the disciplinary sanctlon was appeated to
the highest officer of the carrier designated to handle such disputes on the
propesty. Following such appea! heering, claimant and his representative
were notified by lezer, dated July 8, 1997, that the charges were found w
bave beca proven by substamtial evidence and therefore the appeal was
denied. Thereafier, the dispte was submitted to this Board for finsl
resolution,
EINDINGS: Under the whele reccrd end all the evidence, after hearing, the
Board {inds that the parties herein are cewrier and eraployes within the
mezning of the Railwzy Lobor Act, as amended, and this Board is duly
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constituted by agresment and has jurisdiction of the partiss and subjcct'
matier.

During the hearing ang thronghout the appeai’s process, the
organization raised multiple procedural objections, charging the carrier
with 8 series of contractual improprieties, pach of which is averred 10 have
independentdy flawed the due process pmzcctim_:s mandated by the
cellective bargaining agreement; such objections relevant to this appeal are
summarized as follows:

A.  Engineer Scott wes improperly (summarily) removed from
service pending a fact-finding investgaiion in violation of Article G-m-11,
Discipline and Investigation, Paragraph (b) (1).

B.  Thaionthe day (April 23, 1997) prescding the formal
investigation the carrier’s investigating ofSeer covertly conducted a
preliminary hearing (suborning or shaping testimony) without the claimant
oz organizationsl represantative being advised or present, thereby flawing
the investigative process and/or the (carrier’s) witnesses® candor and
objectivity.

C.  During the investigation the carrier’s hearing officer abused his
authority by manipulating the evidancs, questions and admissions so as 1o
deoy claimant a fair and impartial hearing,

- D.  Thatthe carrier’s deciding officiel (Genersl Manoger D. R
Greer) should be presumed to have been prejudiced (prejudgment) because
of the Inordinarsly short period of time (approximately four hours) between
ks receipt of wanscript (evidence) and issuance of decision.
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E.  TheNotice of Discipline (Foim G-32) was not amely (10 day)
served as mandated by Article G-m-11.

It will serve no useful purpose for this Board to reitesate our rationale for
conchuding that no reversible procedural error occwred during the pre-
Investigation meeting, evidentiary investigation or the {final) decision
making process. It will suffice to incorporate, by reference, 8!l of our logic
and conclnsions expressed in Award No. 1632-- Engineer Scontreceived a
fair and ipapartial investigation in substantial complience with the
contractual {due process) requirements.

With specific reference to the factual scenario described hereinabove,
we are persuaded that neither Superintendent Garofolo, nor any other
authorized carrier official, made the velephone call authorizing clalmant’s
retum to service. The rule (Article Gan-11 (Paragraph (8)(2)), relied on by
the crganizetion to support their demend for claimeant”s reinstetement Is as
follows:

When an engineer is required 16 perform service dwring o
period of suspension, the balance of said suspension shall be
eliminated.
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Such rule appears to focus on a situation in which actionsble miscenduct
has baen charged, investigated and & Qisciplinary suspension of 3 specific
duration, has been imposed. Furthermore, In our judgment, such contrsct

provision implies that the carrier’s decision to utilize the suspended

individual (cmployee) wes an authorized and iutentional aet, most probably -
caused by an wnanticipated (intervening) operationel need. Unauthorized or
negligent restoraiive gets, particularly from unproven sources, will not,
v.-iﬂq.cut more definitive proof, serve to nullify an existent and specific
disciplinary suspension. Clearly these conditions (precedent) did not exist

on April 15, 1997, when the (Garofelc) irapostor made the telephone call o
Faudulently retirn Enginesr Scomnt 1o active service, and anempted 10

casnare the carier n & simation that would argusbly nullify the
msubordination charge.

LHETARE
The evidence offered by the carrier in support of this charge against

Engineer Scott is primarily based on the tsped telephone conversation
barween the {Garofolo) imposior and e lsad clerk. The organization

objects 1o the admission of such tape into the record; however, we sonsider
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such objection 1o be specious, void of foundation and legal merit. The tape
was sufficiently suthenticated as an gfficial company record, made and
Tewined in the aommal course of busingss; furthermore, there is no allegation

of tampering or claimed (suspicious) interruption in the chain of custody.

By

In owr judgment such a predicate would presumably qualify such evidence )

for fudicial sdmission, end slearly should and would be 2dmitted inan
internel (quasi—judiéia%} investigation process, which is administereé by
taymen and not sirictly bound to the judicial rules of evidence and
procedure. The most serious {dus process) danger during this type of
Investigztion is not that the fact-fnder will allow 200 much drelevancy in
the record, but rather that he will not admit enough that is relevent (Elkouri
and Elkouri, How Arbitration Warks Fourth Edition, Chapter 8), [Shnlman,
Reason, Conwract and Law in Lebor Relations, 68 Harv.L.Rev, 999 (1835)].
A3z rogards the laped voice comipaisen, we bave besn unable to
confirm thet the Impastor sas Enginser Seott. Although we, and our

retained experts, find the two voices suspiciously similar, we (they) canot
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conclude with cerainty that they are one and the same person, and we wil
not speculate on such 8 sericus matter.

Furthermore, the 2ddition of the carrier’s cirexmstantial evidence,
which clearly points to no other benefactor but Engineer Scott, does not
-elevate the quantum of proof offered 1o the level required. The generel nule, '
when tonsidering circumstantial evidencs, is that i order to sustaina
termination, such svidence must be inconsistant with any other rational
conclncion, and exclude every other reasonable theory oz hypothesis, excepr
thar of gl (FLl & Sinicropi, Evidence in Arbitration, Crapter 2, p. 4 &1
seg., BNA 1980). Although we are sensitive (o the possibility of collusion
& conspiracy, we vannot, without more definitive proof, climinete all
other reasonable possibilities regarding who, and why, such 2 fraudulent
{zlephone call was made.

Burden of proofis 2 judicial concept that is aftan applied in 2n
arbitral setting: its basic utility is 1o identify the party that has the
affirmative obligetion to persuzsively prove a pivotal fact or issue {Goerske,
“Burden of Proof in Grisvance Arhitration”, 42 Marq L.Rev. 135, 156
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(1959)]. Notwithstanding the fact that tis 2ppeal is essentiaily civilin
nanure, the charging perty (carrier) has the affirmative responsibility 10
allege and prove, with a reasonable degree of c::nm'nt.;«’, the wrongful act and
the specific rule violated Unlike the stringent standards imposed by the
courts, there is no stanstory requirement or conwolling case law which
mandates that the carier’s charges bs measured by the same degree of
specificity as 2 eriminal action [Aeron, “Come Progechral Problems in
Arzhitration”, 10 Vand L.Rev. 733, 741 (1957)). However, the ereditie
gvidence must be elear and compelling -~ in our judgment the carrier’s
evidence falls fmzlly short of satisfying such proof requirement.
AWARD: Based on the credible evidence of record, giving due regard 1o
the respective proof responsibilities, we are obligated to dismiss the

ecarrier's charges involved in this appeal, and reverse the disclplinary
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section; claim susteined. Cortleris directad to implement this award

within 30 days of the effective date hereof,

3. F. FRIEDMAN, Camicr Member /E. W, Robzxggz,o: tion Mamber

February 6, 1898
DATE
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The majority in the above-entitied award incorrectly determined issues contained in
this case; firstly the quantum of evidence requisite to establish guilt. The authornties have
developed a well-established standard in the railroad industry referred to as
SUBSI'ANTIAL EVIDENCE. This standard requires pioof exceeding 2 “mere scintilla.”
It is not intended or recognized as amounting to a “preponderance” of the evidence and
certainly the standard in criminal cases of “proof beyond a reasonzble doubt” does not
apply. In this case, there was direct testimony and circumstantial fact presented that the
Appellant imitated Superintendent Garofolo, for the intended purpose of returning to
service illicitly. The majority chose to ignore these facts and thereby violated a second
well-established precept in railroad disciplinary hearings that credibility issues are
determined by the reviewing party. The majority overruled the reviewing officer’s
determination that the credibifity of Superintendent Garofolo far surpassed that of the
Appellant. The misguided result in this case violates the long-standing principle

concerning the exclusive right of the carrier’s reviewing officer to decide credibility issues.

Finally, it appears the neutral party treated the instant case in combination with Award No.
1632 which also invoived the Appellant. For that case, the Appellant was found
responsible for threatening a yardmaster. The discipline of dismissal was reduced to 2
lengthy suspension. It appears these two separate events were evaluated as part of one
occurrence, resulting in the discipline assessed in Award No. 1632. Any employee
engaged in threatening behavior imperiis their valued employment relationship with
Conrail. Such behavior should be judged separately from other charges arising from
distinct events, even if a tenuous relationship exists between them. It appears these events
were compromised in order to permit the Appellant to return to service, notwithstanding

the seriousness of his actions. Based on all of the foregoing, 1 DISSENT.

SA Feespraes
8. R. Friedman - Carrier Member
Director - Labor Relations




