EPECIAL BOARD OF ADJUSTMENT NO. 933

SOUTHEASTERN PENNSYLVANIA TRANSPCRTATYION Claims of the Crganizastion

AUTHORITY & J. Rebuck: Compensation
for Enginasr Training
anad Dkt. Now. BLE-95-0313~D2
and BLE-95-014-72
BROTHERHOOD OF LOCOMOTIVE ENGYNEERS Case Nos. 291 apnd 292

OPINICH AND AWARD OF THE RBOARD

STATEMENT OF TIUE CLAIM: “Protest directive issued by [Robert R.

Emithers, the Authority's Dircecter of
Transportation Personnel] on February 13, 195% for Engineer J. C.
Rebuek Acat. £ 260253 to provide OJT training te [Engineer-Trainee}
Dennis Whaley" (BLE-95-014=T2) o e s =

"Protest on behalf of all BLE. Menkers -issued directives by [Mr.

Smithers] to provide OJT training to Engineer Trainees.h {(RLE-G65-
013-T2)

FINDINGS OF THE BOARD: The Board, upon the whele record and all the

evidence, f£inds that the parties herein are,
respectivaly, Carricr and Organization, and claimant an Emplovee,
within the meaning of the Rallway Labor Act, as amended ("ELAM) ;
that the Board is Quly constituted and has jurisdiction over the
rarties, claim, and subject matter herein; and that the parties
were given due notice of the hearing, whicrh was held en Junc &th
and 7th, 1995 and on June 27th, 1995 in Philadelphia, Pennsylvania.

The disputes come te this RBoard pursuant teo Sec. 402 of the
collective bargaining Agreement dated August 14, 1991 (the
"Agreement™) betwesen the Fartieg., ‘The Agreement became amendable
on July 14, 1891; and the Organization filed notice under Section
6 of the RLA, seesking to amend the Agreement. The Parties have not
successiully concluded negotiations for a new Agreement; and the
dispute resolutien procsdiures of RLA hawe net vet been exhausted.
The RLA requires, as a general matter, that parties maintain the
status guo during the dispute resclution process. It is not
disputed that the obligation to mzintain *he status guo was in
effect when the Authority ordered Engineers rcovered by tha
Agreement to provide On-Job Training (v"oJ1M) o rngineser—Trainees.

The Organization protested the Authority's actions, asserting
them to viclate its obligation to waintain the status QUG It
sought in Fcodexral Court to declare the acrions viclative of Sec. 6
of the RLA and to enjcin the Authority from reguiring its members
to train Engineer-Trainees. The United States District Court for
the Eastern District of Penmsylvania in Brotherhood of lLocomotive
Engineevs. General Committes, SRLTA . Thomas Haywaird, C.A., 95-
0874, determined the dispute to be "minor" within the meaning of
Sec. 3 of the RLA, making it subject o resolution through the
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Agreement’'s negotiated gricvance procedures, as the Authority had
urged. oOn that basis, the Court donied +he Organizationls regucets
for Injunctive ralief. The Court yekained Jurisdiction over the
dispute, pending arbitration. The Orgenization then progresced the
claim= under those procedures; and, by agreement, the Parties
presented them to this Beoard on an aexpaditaed basis.

In accordance with the procedures used by the Partiesz, they
filed Pre-ileering Submissions and then Presented witneseces, who
presented sworn testimony on areas in digpute. Additional
docurnents referred to in the testimany were offarcd and recelved.
The Authority was granted permission to submit an additional Brier
on the status and use of the Transcript of the Court proceeding, to
which the Organizatien wmade an oral response. .

The history and clrcoumstances surrounding this dispute were
presented in those written Submissions and by Organization
witnesses Thomas €. Brennan, formerly the Organizationts Local
Chairman and later a Legislative Representative and Assistant to
the President of the Thternational Organization, and Josepl A.
Cassidy, Jr., Vice-President of the international Organization, and
by Theomas M. Webb, the Authority's rformer Chief Industrial
Relations Officer, Robert R. Smithers, the Authority's Director of
Transportation Personnel, and John v. Pio, formerly the Authority's
Director of Manpower and Labor Relations for the Railrcad pivision.

Based on the undisputed facts presented in the pre-hearing
sukbmissions of the Parties, the post-hearing .subnission of the
Authority, the oxhikite attached to the sulmissions, other exhibits
received into the record, the sworn testimony of witnesses offered
by each Party and cross—examined by the other Party with respect to
digputed facts, and the oral arguments cf the Partiesg, the Board
makes the following factual findings, summarims of tha pogitions of
the Parties, analysis and conclusions: :

Status and Use of the Court Record

The Board notes at tThe outset that, in the Transcripte of
Hearings before the Court which were presented to us and received
into the record, the Parties and the Court discussed the
applicabllity and intervretation of certain provisions of +the
Agreement which ara - at iscuc in +his proceeding. Those discussions
were held in the context of the dispute then before the Court and
without the benefits of the hearing and argument presented to this
Beard. While some of the statements of Party rapresentatives in the
Court proceeding touched on matters Lbefore this Roard, Authority
witnesses were presented bafore us and were :subjsct to cross-
examination, including opportunity to examine them on their prior
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statements., The comments of the Judge concerning intarpretaticn uf
the Agrsement overlap this Roard!so Juerisdiction. Thay were made
without bepefit of the rccora before this Board. Accordingly, the
Board!s inquiry with reopect to those issues is conducted de nove,
wilhout giving weight %o the dizcussions in the Prior Court
proceedings.

The Partiss, Claimant and Engineer—FTrainces

Tha Authority providez commuter transmportatien, including
"heavy" rail serviceg, to tha Philadelphia, Pennaylvania area. Tt
was formad in 1983 to assume the commuter dperations of Conrail anad’
its predecessor carriers.

ol - . i .. L 1

The Ovganization represenis certiried locomotive engineers
("Engineers") employeg by the Authority. Individual claimant
Rebuck is employed by the Authority as an Engineer.

The employees whose training is at Jsasuwe in thic proceeding
are hired and designated as Erngineer—TPrainees. They are not
members of the RBLE bargairning unit and are not covered by the
Agreenent. e 3

The Training rFunction

It is not disputed that, under Authority rules and under
Federal Rallroad Administration ("FRAM) regulations in effect since
1921 (4% CFR Pavt 248}, no train. way be operated except by a
qualified Locomotive Engineer. To become qualified, Engineer-
Trainees must complete various aspects of training, part of which
consiste of On-the Job Trainirg ("O0JT") cenducted in the cabs cf
locomotives as they are operated over the railvroad by gualified
Enygineers. OJT inciudes tamiliarization with' eguipnent and
physical ¢haracteristics and familiarization with train-handling,
including allowing the Engineer-Trainee to operate trains under the
supervision of the trainér. The Authority's FRA-approved training
program takes 38 weeks or lunger to conmplete.

The Authority has an ongoing need to train new Engineers,
partly to replace those lost through normal attrition and partly to
replace Engineers who leave the Avtherity to take Letter-paying
jobs on other Carriers. The Authority's prior efforts to ratain
Engineers have not been sufficient. Tt is conceded that the
Authority has fewer Engineers than it needs, requiring Engineers to
Wwork six day weeks.and reducing the number of *extrah Engineers and
leserve EZngineels. For all that, there iz na rroocf of instances of
curtailed service resulting from Engineer shortages. However, the
need {or additional Engineers is not disputegq,
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Since the Authority'!s inception in 1583, all Enginser training
cxcaept OTT has boen cenductced by Rulesz Instructors, who are non-—
bargaining unit emplovees of +tha Authority. Approximately 21
currant managers, including =ome Rules Instructors, are gualiriead
engineers. However, with only certain limited exceptions noted
below, all OJT has been conducted by Engineeras.

Although the Partiss dispute tha extent of the burden which
OJT places on Engincers, it iz not contested that training
repregente an additional reeponeibility beyond that necessary to
opeorate trains. The Organization complains that, under FRA
Regulatiens, Engineers may be held responsidble for operating errors
made by trainees subject to their oversight, with conseguent risk
to the training Ingineers™ ‘certifications. . R

The 1983 Strike ahd Its Aftermath

Labor relations between the Autheority and the Organization
began with a 108 day strike in 1983, following the Authorityls
asscumption of coummuter rail services which had been performed by
ite predecessors. At issue in the strike were a number of issues,
including wages. . -

The Agreement which wasas aventually reached left the
authority's cngineers paid . at lower rates than on most other
carriers. A number of engineers exercised their flow-back rights
or applied for jobs elgewhere: and the Authority was left with a
shortage o©f engineers. It hired engineers from a number of
svurcves, Including some "off the street”,

The Authority's new Engineer-Traineess required training,
including OJT; and the Authority asked Engineers to perform the
training. Hewevar, <thce Agreemsni wiilch hnad been negotiategd
contained no prevision covering training. 1t did contain the same
recognition, management functions and emergency conditions work
assignment clauses which appear in the present {1991) Agreement.

The testimony is in conflict whether Engineers provided
training during the pericd immediately following the strike: Mr.
Brennan testified that he was instructed to tell Enginsers to
acecept trainees, but that he refused and Engineers provided no nIm.
lie ftestiflied that the Authority trained some Engineers *on its
OWn™. Mr. Smithers testified that he understood that Engineers dia
provide training during the period, while Mr. Pio, who was present
during the perlod, acknowledged that they "flat out refusedw®. T
conclude that Engineers did net perform oJv during that reriod,
despite requests that they do so.
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Tt is= not digputed that the Authority did not compel Engineers
to perform training during +hr peorica, . Brenndsin asserted that
the Authority did not eorder Engineers to provide kraining becauss
it laeked authority under the Agreement to do co. Mr, Pilo
testified that the Authority had the right to reguire Engineers to
train, but that it elected not to force them to do sme hecansse it
did not wisn to inflame the bad feelings left over from the strike.

Inetead, in the Spring of 1984, the Parties began negotiatione
for a side letter (the "Side Letter”) to previde for training and
compensate Engineers for the perfermance of tralning dutics. It
provided, in parts: . .. . S

"(A) When an engineer-trainee Is- required to-:
receive on-the-job training, the engineer an
the Job selected shall assist the trainee
about the responsibilities and functions of
engineers’' actual working conditions.

(B) SEPTA shall selecl Lhe engineer-instructor . . .

(C) The selected instructor has the option Lo
refus¢ to be an instructor and will not be
subject to any adverse retailiation. ¥ neo
Sélected instructor accepts the position, the

[Oxganization] and SEPTA agres . to  an
arrangement to provide instructors.

(P) The enginesr—Iinstructor shall permit the
trainee to operate the equipment under the
following [listed] conditions: :

E

(E) A differential of $.50 per hour will be
paid {(with a mninimum of £2.00 per day) irn
addition teo other earnings . . . ®

The £ide Letter continued to apply through tho amendabla date
of the 1984 Agreement and until a new Agreement was reached in
1988. As part of that Agreement, the 1984 Side Letter was renewed.
irgefar as the record indleates,; engineers who performed OJv for
Engineer-Trainees pursuant to the Side Letter were allowed +o
refuse the duty and were duly compensated . for OJT provided
throughout the period the Side Letter was in effech. Mr, Pio
acknowledged that "80%" of the problens involving performance of
OJT by Engineers disappeared following execution of the Side
Letter. B

[M]
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The Pay for Performanse Concept and thae 1991 Agreement

The Side Letter continued in force until the 1951 Agreement.
Part of +the 1991 Agreement, reached only after some delay,
provided, in Appendix A, for paymente made on the baziz of saversl
caleyuries of performarce. The Pay for Prrformanc {"pYDY) program
was intended Lo provide Engineers with additionz) income over and
abuve base wages and allowances in reburn for improvementz in
individual performance, service to the public and cost reductiens.

vne separately-negotiatcd porticon of the PFP program provides
Tor designation of "Enginesr-Instructors” and provides for pavments
to Engineers whe met the gqualirications, who volunteered to serve
and who were appointed. -the requirements .included five years of
qarvice ast a SEPTA Enginesr and §5% attondance. ’

Eilgikle Engineers who volunteered were paid in egual
proporticns, pro rata on the basis of months of eligibility, from
& special PFF Fund {the "2rr kund"} of $150,000 for 1992 , another
350,000 for 19293 and a final disbursement of $75,000 for 15%4.
The PFP Fund expired, by its terms, on July 13, 1994, cne day prier
teo the amendakle date of the aAgresment.

Witnesses for koth =sides confirm that the expiration date of
the Fund was at the insistence of the aAuthority, fer the purpose of
having the PFP Fund not become a part of the "status guo' following
the amendable date. Mr. Webb, who did not participate in the
negotiations, testified that he understood that the payments from
the PFP Fund were separate from the obligation of Engineers to
perform training and that the obligation survived and continued
aftar the PFP Fund ewxpired,

Aulhor ity wllnesses Webb and Smithers tastitried that the PFP
Program was not successful. They complained, in particular, that
hiring restrictions and budget freezes limited +the number of
Engineers trained during the period covered by the pry Fund to two.
They agccerted, on that basis, that +the TCEngincer-Instructos
conpensation provision was not cost-effective.

The Organization asserted, and Mr. Webb confirmed, that the
1991 Agreement had included a change in the progression rate for
new hires to delay advancement from five to threa by 18 ronths.
The Organization also asserted, and the Authority did not refute,
the fact that the savings from that change Iin the progression rate
had specifically been earmarXed for the PFP Fund. It contended that
Largaininy unit empluyees had, thererfore, "paid for" the PFF Fund,
an asgertion disputed by tha Auvthority,
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The Section & Noticc and Negotimtiens Following

The Organization did, in fact, cerve on the Authority a Notice
wnder Sec. 6 of the RLA on Angust 17, 1593. Included in +the
Organizaticon’s propesals for change to the Agreemant was the
additicon ©of a4 now €ee. 104 of the Agreemant {vuties eof Engineers),
which would provide, in part:

(a} Iecomotive engineers employed by SEPTA as Dar
Artvicle 1, Ssetion 2101 will be regquirad +to perform =11
dutlies as cutlined in NORAC Operating Rules . . . and
Will comply with all other xules that pértain to tha
same, omooth operation of the sgquipment . . .

(b} ZLocometive engineers . . . will perrormall reguired
brake +tests, cab signal anad equipment inspections
requlired of them as per the SAB=1 . . . that are lisied
as their responsibility. When mechanical forces are on
duty, exceopt in an emergency, engineers will net roguired
to perform . . . duties primarily the responsibility of
the mechanical forces on duty . . .

(c) Except in emergencies directly related to safety or
the movement of trains, locomotive engineers will not be
required to perform duties primarily the responsibility
of other crafts. * + =%

* k%

(£} Engineers shall not be required to perform any work
other than that specifically identified in this
agreement. Nor shall engineers be subiject to disecipline
ror any refusal to perform any work not specifically
identified in this agreement.™

The Organizaticen's proposals for the new Sectieon have not been
adepted. Negotistions have continued ror a new Agreement, so far
without successful conclusion. During the penrndency of
negotiations, the RLA reguires that the status qug between the
Parties be maintained. S

In addition to its regular, ongoing attriticn, the Authority
in 1993~94 anticipated additional losses as other carriers
increased hiring. Beginning in 1994, the Authority hired traineces
for engineer positions z2ng began to progress them through ihe steps
of the Training program.
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After the periocd ¢overed by the PFP Fund expired, Enginears
ceamerd e volunteer +to ftrain BEngincox—Traincsoc. Despite the
urgings of the Operating Department, the Authority at first
declined to force IEnginesrs to c¢onduct traoining, on the thaory
that volunteers are wmore effective at training and because, as Mr.
Webkb testified, the Engincers were already upset at working without
& contract, the negotiations were at a2 delicate stage and he did
not wish to add ancther issue to the bargaining.

In the Fall of 1894, Mr. Smithers approachad certain Engincers
indiwvidually and offored to poay thom aedlditiociial oonies Lo perform
OJT. The Orgaznization protested the unilateral approaches, and the
Authority ceased its efforts.

in October and November of 1994, four named Student Enginesrs
completed sufficient training that they were ready fror CJT. The
authority utilized non-bargaining unit Rules Instructors who were
qualified Engineers to perform the limited amount of OJT which was
immediately required. However, the Rules Department warned that
there was & large cloass of Enginscrs — o Lhe ovrder of 35-40 - who
were CoRIng throught the training “pipeline and would reguire OJT
in late 1994 or early 1998 and that the training would exceed the
capacity of the Rules Instructors to provide. € contended that
delays in completing their training would bhe onably and
inefficient.

The Parties had been negotiating on the several issues which
divide them, but undertock separate negotiations in January of 199»
in attempis to resolve the training issue. It is not disputed that
the Authority successively offered to pay Engineers who parform
training an additional allewance of $.35/hour, $.50/hour and
$1.0C/hour. However, the Organization insisted in the negotiations
that all Fngineers eligible to perform training reecelive +the
training allowance, regardless of whether they are actually
performing training. The negotiations were unsuccessful.

The Authority's Determination
toc Order Engineers to Perform Training

Finally, in February of 1995, another Engineer-Trainee was
released for OJT. The Authority determined not teo hold back any
lomger oun its asserted right to rforce Engineers to perforn
training. On February 13th, Mr. Smithers ordered Claimant Rubeck
to train an Engineer-Trainee &uring the course of his regulax
assignment. At other times in February and thereafter, it gave
gimilar eordorm *ta. othar Fnagineare. Insofar as the roacord
indicates, Engineers have complied with the Authority’s
instructions. : '
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The Crganization thereupon filed suit in Federal Court. Bagsed
©n the cCourt's determinations, the Parties then inveked this
Board's jJjuriediction. mMhisg rroceeding followed.

POSITIONS OF THE PARTIES: The Organizstion argues that SEPTA

viclated the 19921 collectivae bargaining
agreemant and the sbatuw guo under Zce. 6 of the Railway Labor Act,
45 USC Sec. 156, when it directed gqualified engineers, including
Claimant Rebuck, o provide on-the-job training to Engincer-
Trainces, beginning in Fabruary, 1985,

The Organization argues that the wWork of training ctudents is
not recognized work of Enginears. It peoints out that all OJT
provided by Engineers prior to the savents at issue in this
proceecding was pursuant to'the negotiated Side Letter, as ‘extended,
and, later, pursuanl Lo Appendix A, The Organization roints out
that both spscifically provided that Engineers had the right to
refuse to act as instructor.

The Organization points out  that +he Aauthurity never
previously asserted the right +o compel Engineers to perform OJT:
from January of 1983 ‘through July of 1984, there was & need for
training, but not until the Side Letter was agreed to did Engineers
provide training or %the Autherity ask them to do so. Tt asserts
that Mr. Smitliers® Lestimony to the contrary was. hearsay and should
be discounted as against the other testimony. The Crganization also
poeints out that from July of 1983 until February of 1995, a similar
situation existed; again, the Engineers refused to volunleger for
OJ3P; and the Anthority did not compel them Lu perrorm the training.

The Organization argues that Agency reliance on Appendix A as
the source of the authority's right undercuts its abliity to rely
on the body of the Agreement. Further, the Union points cut that
the Authority's position that the PFP Fund expired, but the duty
did not is contrary to both the history between the Parties and the
fact that the Carrier did not act consistent with the survival of
the duty by requiring uncompensated training. It asserts, in
addition, that ihe aulhority’s intexpretation would negate the
volunteer provision of the appendix.

The Organization argues that the inclusion of training dutieg
in Appendix A af the 1991 Agrocment does nol create or recognize a
duly to train as part of Engineers’ regular duties. 1t points out
that Engineers have ne Separate "duty" to maintain gsg attendanca,
reduce on-duty injuries, maintain a clear record, reduce train
service costs, reduce accidents or inecrease om-Time perxformance.
iU contends, instead, that training engineers is a function of
compensation.
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With respcet to the Authority argument that it kas the
"management right"® to ammign the woxk under Rule 1063 of the
Agreement, the Organization points out that the Agreement preserves
only management "functions", not "rights?, It argues, in addition,
that managoment rights are compromised undor l1aw to the extent that
iscuecs are subjocted to collective bargaining and the ragniromant
ol Thce RLA that Parties make and maintain agreemente; and it
asserts thal the ilssue of training has, in fact, been addresced
through bargaining, net as a rascsrvad right of management.

The Organization meoints eut, in any Svent, that only xights
not expressly medified or restrictea are retained . by management
under Sec. 1003. It asserts that Sec. 502 {e) restricts the
Authority's rights to assign work beyond - an Engineer's "normal
assigrment™, absent eMergency or exceptional circumstance. Tt urges
Lhat the shortage of Engineers which the Autheority seeks to
alleviate by requiring OJT has existed throughout SEPTA's history

and does not censtitute an emergency orxr exceptional circumstance.

The Organization contends thal there has been no showing, as
is regquired, that existing manpower ig inadeguate to provide
present service or that there is any plan te increase service. It
points out that SEPTA was able to provide for additional service
and capacity during the recent TWU strike and +hat the Authority'a
projected budgets anticipate. no expansion of service. Thus, the
Organization contends that, even if this Board were to find that
the work is "Engineeris wark', the Authority's ability to assign
work is still restricted by Sec. 502 {e); since the Authority did
not meel the tests of Liat Sectlon, it is Still restricted from
compelling Engineers to perform OJT.

The Organization also argues tpat Sec., 509 (c)(4) of the
Agreement does not apply #n non-bargaining unit employecs ana that
it relates to employees trained, not those who perform training.
It alsc asserts that Sec. 1004 is inapplicable, since training dees
noet, by any plausible interpretation, "improve productivityn,

The Organization denies that ite Section & proposal to
establish a new "Duties of Engineers" provision constitutes an
admission that those duties are not presently limited. 1+ asserts
that the proposal merely represents an effort to define and clarify
the werk of Engineers so as Lo avoid tha type of proklem at issue
in this proceeding and not a concession thak the duty to provide
CIT is a part of Enginheers’® regular cduties. :

In response to Mr. Pia'e tegtimony +thot former General
Chairman Riley said that +he Organization would "see to it" that
the Authority got enough volunteers, the Organization contends that

i9
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Lhe Organization's assurances meant only that the Organization
would try €& convinue Engluwcrs to de the work, not that Lhe
Autherity has a right to foree Engineers to do such work.

The Organization disputes the Authority'!s assertion that it
"paid in advance™ throuyh the PPP Fund for Frgineceora do continne o
perform OJT until a new Agreement is reached, It argues that the
PrF Fund utilized to pay Engineer-Instructers waz sctablichad
Separately rryom ihe other PFPP programe and wae funded by
restructuring the pattern agreement (App. B} to delay wage
progression for new hires by 18 months, thus paying for the fund
from monies cetherwise part of Lhe patiexrn -settlement. The
Organization contends that it is the other peortions of Apb. A - not
training - that were intended to generate savings.

The Organization peints ceut that the $.50/hour paynent
provided for in the 1984 Side Letter was prior to the FRA
certification reguiremenis. It agserts that the increaze in monmias
provided for in the 1891 Agreement reflect the increased risk. T+
asserts that Englneers have been afraid to provide training because
of jeapordy to their certification. It contends that +the money
serves to encourage bargaining unit members to accepl the risk,
rather than to compensate them for performing the actual task of

training. The Organrnization argues that a $1.00/hwourr to all
Engineers would be suffiicient to entice %them to volunteer. [

points out that the incentive.is not a "new" cosi to the Authority,
representing as it does monies diverted to the PFP Fund from other
sources. The Organizaticn asserts that the allowance must go ta the
entire unit and contends that a $.50/hour stipend conlined to those
Engineers who perform training is a step back.

The Organization urges +that the issue belongs at the
negotiating table; ond it compleins that the Authority's mandate to
Engineers Lo perform training improperly removes it frem
bargaining. It argues that the dispute is appropriately resolved
in bargaining, as it asserts the issue has been resolved betwean
the Parties thraughont thelr relationship. The Organization
asserts that the duty cannot be inmposed on them in the abssnce of
an agreement.

The Organization peints to the testimony of Messrs. Brennan
and cvasgsidy that it is not the practice on other properties in the
absence of a training agreement.

The Organization argues that the transcript of the Court
proceeding should be considered by the Buard, even though 1T also
concedes that this a de novo hearing, because, it asserts, the
transcript contains representations by the Authority, including
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inconsistencies between its position théers and here, which are
reiovanl to the issues in thiz proveeding. It 2les urges that the
transcript provides statemenls by the Judge which provide his
thinking on matters loncluding whether there hasz bcen a contract
vioclatien and of what scctions.

he Organisalion arguss that the claims should ba sustained,
that the Board find thabk the Board declare the Authorityte
regquirenent to ke violative of Lhe Agreenent, and that the
Authority be ordercd Lo pay a basic day's pay {cight hours) for
onch £ime the Authorily hag ordered an Engineer to provide CJT tc
Engineer-Traineces. It contends that such penalty is permissible and
that it is necessary to remedy reguiring work outside the normal
ccope of an Engineer's duties, even when payment has been maded,
and to deter continuing vielations.

The Authority argues that its instructions to Engineers to
provide 03T to Engineer-Trainees beginning in February of 1835 did
not viclate the Agreement or its gtatus guo obligation. IL asserts
Ehat the instructions were consistent with the history on the
property and in the industry of Engineers performing such duties.
Tt asserts that the Organization is alleging that the Authoxrity has
violated the Agreement; and it contends that the Orgapization
railed to meet its purden of proving =uch a vielation.

The Authority argues that the availability of the PFP Fund
served simply as an inducement to maXe it unnecessary to compel
Engineers to sarve as instructors. It points out that the Fund
expired, by its terms, on July 13, 12924, but it asgerts that the
duty to train d¢id not expire, either pursuant to the language in
App. A or in the bedy of the Agreement. It contends that the
structure of App. A and the expiration of the fund one day short of
the amendable date represent racognition of the separation of the
two obligations. The Authority asserts, therefore, that Engineers!
duty to train “continues" under the status ouo requirement.

he Authority argues that the obligation of Engineers to train
and the Authority's ckligation to compensate them are separate. It
concedes that the 1984 Side Letter was a way to compensate
engineers for the work, but it denies that the obhligation to
provide the service was conditioned on the payments. The Authority
asserts that, sinse it honored its commifment teo make the PFP Funid
payrents, even though there were only two trainees, Engineers must
honor their separate commitment to continue training,

The Authority contends that it is a management right undex
Sec. 1003 of the Agreement to determine when it needs Lo hire nhew
people and have them trained. It ls the Authority's pesition that

iz
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it has the right under Sec. 1003 to hava Engineers parform work
unleses it has exXpressly glven up the right. It asserte that thare
has been no modification or restriction pf ite right by ony
specific provision of the Agresmant.

Tne aAulhority argues that training iz part and parcel of
¥ngineers' Job. It puints out that SEPTA Enginesrs have always
provided 0J1. The Authority asserts that the fact that the duty 218
hot expressly provided for in the Agreement or claewhera ig not
geterminative; it points out that many duties of Engineers ars
unstated.

Phe Authority concedes that it attempts to obtain velunteers
to provide training, sinc¢ volunteers are likely to perform better.
However, it asserts that the fact that it seeks volunteers doesn't
mean it does nat have « :ight to reguixc the work %o ke dAsne. Tt
argues that the fact that it tried lo improve periormance wWith
Fonuses and that no bonus is paid unless employees "go the extra
step” is likewise not Geterminative whether the Engineer has an
obligation ta perform the basic duties.

The Authority rejects thé Organization's position that it is
rot the work of Enginéers to provide training. It points out that
both Messrs. Smithers and Plo testified that the Authority
possessed the right and had nob relinguished its Mr. £mithors
ctated that trainees .from other Carriers who regquired OTJ were
trained by Engineers prior to the 2534 agreement; and Mc. Plo
stated that the Authority ghose not to be in a position of forcing
Engincexs and therefnre opted for a less-aggreasive approach.
SEPTA argues that the fact that it voluntarily chose not to
exercise its right deesn’'t mean that the Authority never had the
right er that it had waived its right.

The Authority points out that only one of thne agreements with
other carricrs was introduced into evidence to establish an
industry practice; and it contends that Agreement establishes
nothing more than the practice on one particular property. It
points out, in any evenl, that the agreemants descriked as being in
place on other properties relate to hew much is to be paid for
service, not to whether engineers have the obligation to perform
the training. tndeed, the Authority points €to Mr. Cagaidy's
cestimony that, even an The Long Island Railroad, if the Carriex
does not get a sufficlent number of volunteers, it ceould force
engineers to train.

Tne Authority denies that it is SEPTA's position that Sec. 502
(e} of the Agreement is the source of iis authority +to compsl
training, but it contends that the Section recognizes the
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authority's right under Sec. 1003 to requirc Engineers to provide
training under the circumslances of thie disputs. IL aseerts that
theo Section's definitions of "omergency ! and Vepuceial
circumstances” are far broader than the Organizatlion implies. The
authority conteuds that Sec. 502e allows it to project its nagds

and plan ahezd to find, hire and train engineers - a langthy
process - and not wait until it is threatened with shutdown as 2
result of a shortage of Enygineerz. It argues that, evenh when it

estimates wrong, that doesn'l negate its determination that thara
was a special circumstance. The Authority urges that keaping the
selection, training and certification procczoe on track i=s an
unusual circumstance cufficient to inveoke Sec. 502 (e).

The Authority also points out that Sec. 509 (¢) (iv) of the
Agreement reserves to SEPTA the "manner" in which a trainee is to
receive training. It contends that the determination of who is to
provide the training is an integral part of the "manner" in which
training is to be provided. -

The Authority cencedes the principle that Engineers who
perform training should be compensated for it., It pointa oub that
it offered a series of proposals to compensate Engineers, including
the "benchmark" $.50/hour paid from 1984 wuntil 1591, which it
subsequently raised to $1.00/hour. Tt asserts that the sticking
point iz the Orcanization's insistance on compensation for every
Engineer in the unit, regardless of whether they actually train,
which it asserts is a remnant of the now-abandoned PFP concept.

The Authority discounts +the argument raised by the
organization that Englneers are afraid of jeapordizloy  lhels
certification by being held responsikle for a trainee's mistake,
It points out that thersz is an FRA appeal process under which the
Engineer is only accountable if the Engineer is negligent, as well
ae the trainea. It pointe out that the FRA Regulations came into
effect in Jnauary of 1922 but that the Engingers voiced no fear of
the certification risk as long as they were getting paid.

The Authority accepts the Organization's argument that
Engineers work because ot pay and indlcates that it is willing tTo
bargain over the amcunt of pay for the work of training new
engineers, but complains that there is no valid basis for it teo pay
feor work not done by giving the money to every bargaining unit
employee. XL assets that the organization is attempting to use the
issue to negotiate an 'across the board" raise.

The Authority contends that the Organization has taken
inconsicstent pesitions, arguing on the one hand thal it "needs a
carrot” to persuade its members to aceept the additional
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responsipility of training, but alzc asserting that the "carroi! is
net really a carrol be¢duse it reprasents the Enginerrs’ Pown
money”T, diverted frum other places. T contands +hat +ho

Oryanization cannot have i¥ Photh waysH.

The Aulhiority argues that the Court hearings invelved only tha
guems=tion of whether the dicpute is major or minnr, fox which
purpose 1t asserts the Lest was whether any provicion of tha
Agreement "arguably® cuvers the dispute. It urgos that the Judge
jacked authority to determine the merits of the eontract vioclation;
ind it asserts that his slatements constitute mere dicta. SEFTA
contends tThat, 1f zugh issue had bown in Qispute, it would hava
presented evidence in that regard, which It did not do.

The Authority asserts that the Organization Zfailed to
astablich =2 vinlatiaon of of the Agreement. It urges that the
claims be denied.

PISCUSSION ANMD ANALYSIES:
_I.

central +o the Authority's arguments that Engineers are
obligated to provide training as part of their regular job duties
ig the concept that, although the PFP Fund expired on July 13,
1994, the duty of Engineers to train continued. The Bourd is not
persuaded. Appendix A is the sole provision of the Agreement under
which Engineers provide training, Insofar as the recerd indicetes,
all training performed by bargaining unit employees belween the
effective date of App. A and July 13, 1994 was provided pursuant to
the Appendix by Engineer-Instructors whe veluntesred to conduct
training and received corpensation through the PFP Fund for their
availability.

There is rno indication that the Engineer~Instructor
designation was intended to be either mandatory or permanent.
Indeed, implicit in the provision for providing training through
valuntsers ja t+he concept that Engineer-Instructors may
run"volunteer, Indeed, by providing for payment on a pro-rata basis
on the basis of monthly eligibility, +the Appendix clearly
contemplates the possibility that Engineer may sometimes be
Engineer-Instructors, and sometimes not. To conclude that
Enginecrs who once volunteer may not withdraw thelr willingness to
serve would create a class of compelled volunteers — an OXYyMoron.

The Authority argues that the duty te require Engineers to
provide training as part of their basolo dubkles predated App. A,

continued during the period covered by App. A and the PP fund and
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survived after the Fund expired. Again, the Board is not
persuaded. We note that Sec. 1008 of the Agreement provides that,

MgEPTA and the Union expressly agras that during the
negotiations which resulted in this Agreement, cach had
the unlimited right to make demands and proposals with
respect Lo all proper subiects of collective bargaining
and that the understandings and agreements arrived at
“merssfier are contained in this Agrecment. The exprass
provisions of Lhis Agrecement for its duration. thorafore,
constitute Ghe complste and lotal contrack pektween SERTA
and Lhe union with respect to rates of pay, wadss, hours
of work and other conditiong of employment and gupersede
any . an al) past agreements, practices, work rules,
written and oral understandings., customs and vrocedures
t femphasia added)

where, as in the 1991 Agreement, the Parties have negotiated the
issue of +training, Sec. 1008 provides, in part, that prior
practices, rules, customs and procedures are superseded; whal iz in
the Agreement With respect to § particular subject constitutes the
terns and conditions relating to that subject.

The Buthority's vision of the training obligation would, by
conbraskt, have +twe levels <f trairing obligatisn - one hy the
volunteer Engineer—instructors as set forth in the Agresment and
another, uncpoken, mandatory procedure where the Authority could
tap any Engineer, regquire them to provide OIT and pay them nothing
for their service.  Alternately, the Board supposes, the ruthoriiy
might view that preexisting cbligation as being suspended during
operation of the Fund, then "snapping back" upon its expiration.
Either way, the Authority!s vision of the unstated training
obligation xons afoul of Sec. 1008, which koth limits the
applicaple conditicns o©i ewployment (v Lhose set forth in the
express provisions of the Agreement and supersedes prior praclices,
rules, customs and procedures,

Moreover, +hera .is nao evidence from the practice of the
Parties in their applicatien of the Agreement during the period
subseguent to either the negotiation of App. A or feollowing
expiration of the PFP rund to support the existence of an
obligation to provide 0JT. Indeed, when the PFP Fund expired, the
Engineers ceased to voluntser, and training was needed, the
Authority did not invoke, or even assert, its "right" to reguire
Engineers tc perform theitraining. Imstead, the evidence is that
it first attempted to entice volunteers individually teo do the
training. In addlbion, it provided the OJT for the first Lfour
Engineer-Trainees through managerial employees. It is not possikle
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to rule out the Authority's stated wmotives for not asserting its
righte at that time, but the record is claarx that there iz no
arfirmative evidence Lo support the exiztence, or cven aggertion,
of the right claimed.

Ae  3indicated, the Board concludes that App. A did neot
estaplish or lvuvoynize Englinsewvs? epligations ko previde DI asz
part cf thelr regular jok. To the centrary, it desoribad an
obiigation which was both limited and voluntary, for which
cubsfantial exire compensation was to he paid. Po acccpt the
propasition that Fngineers have an uncenditional chligation to
perform QJU' without any. oblligation teo .pay extra compensation
agsumes +that the Awnthority chose to pay extra for and accept
restrictions on a right it already had. .There is no support in the
bargaining history which led to the establishment of Appendix A for
such a proposition.

II.

The Management Functions Clause of the Agreement,
Sec. 1003, provides that,

sp11 management functions and vespeonsibilities which
SEPTA has not expressly medified or restricted by 2
specific provision of this Agreement are retalined and
vested exclusively in management.V

The Authority argues <that the Management Functiens provision
reserves to management the right to assign work to emplovees and
@irect its performance, including the right to assign Engineers to
train student engineers, since that xight is hnot Nexpressly
modified or restricted by & specific provision". For the reasons
mnt forth, the Board is not persuaded by the authority's argument.

First, as indicated in the preceding Sacticn of the Discussion
and Analysis, Appendix A does constitute such a restriction, both
on its own and in 1ight of Sec. 1008. However, even 1f App. A
werce Geemed not to restrict authorliy vllieiwise posaessed by SEPTA,
it does not constitute an affirmative grant of authority to corpel
Engineers to perform training. The Board belleves that any such
right to require Engineers Lo train must originate, undcr the
AuLlLwrity's srgument, as a "rotained rightM - one which is not
expressly nedified or restricted by a specific provision of the
agrecment. The Agreement does not define the duties of Engineers;
however, Sec. 101, the Recognition Clause, provides that it,

w ' . . applies to work or service of transporting

passengers performed by employes specified herein and

governs rates of pay, hours of service and working
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conditions of all such cmployes engagsed in the cperation
of engines. . . used in performing the work or gorvica
provided by englocoros, and other wmrk racognized as tha
work of enginesrs . . . resulting from the transfer of
services from Cenrail to SEPTA . . . "

The ®Board believes that the Recognition Clause defines and
restricts the coverage of the Agreement, including the rightsa of
management recoygnized thereunder. Sinec it is the Agreemcnt‘which
gives the Aulhority the right to dirsct and aseign the particular
employges covered by 1%, the Derrd coencludes Lhat the Recognition
Clause constliutes o liwlletion on the Aunktherityia »ighte 2/ Lo
assign work. Thus, the Board helieves that the Authoriity could not
use the Agreement as authority to assign Engineers work balancing
fhe Authorityfs books or' to:.paint “ig buildings because the
Agreement deas not apply to such work. Similarly., under the
Recognition Clause, the Authority may not assign Engineers work
which is not "work or service of transporting passengersh,
noperation of engines. . . used in perforning the work or service
provided by engineers" ox other work “recognized as the work of
Engineers®”.

providing 0JT to Engineer~Trainees 1is clearly net a part of
transporting passengers or of operating engines and is not incident

¢o such work. An Fngineer can provida both rservices without any
training functions; indeed, training is arguably a distraction from
such service. mhus, it is necessary to exanine what has bkeen

recognized on the property (or in the cperation of its predecessor
CONRAIL} as the work of Engineers. If such work has not been so
recognized, it would thereby restrict the authority from aasigning
the work to bargaining unit Erngineers.

The limited evidence in the record shows nothing about
COMRAIL's practice and only a limited amount about the rest of the
industry. As a general matter, the evidence is sufficient to
estaklish that Engineers perform OJT only when they are paid extra
for it and, in most cases, only when they volunteer. Again, I am
not persuaded that such ~an jndustry practice supports the
authority's right to compel Engineers to perform QJT.

In this regard, the Board is not persuaded, as a general

matter, that duties for which the Authority pays extra fall withi

*;/ Of the Organization's argument that the clause references only
management "functicns" rather than trights?, the Board is not
persuvaded. The difference ig semantic only and clearly incliudes
Le mctivities which the Authority might do in order to operate tha
rail system and manage its perasonnel resources.
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the basie dutiaes ol Engincers. If that were so, there would be no
reason to pay oxtra for them. S, although the history of
dealings between the Parlies cetablishes that Engincers hava
generally performed OJ1 for the authority, it also votablishes that
tney have only done so voluntarily and only for extra compensation:
in 1983, no work was conmpelled or performed im the absence of
compensation; Lhe Side Letter was in effect from 1984 until 1881
and  provided for tralning on a voluntary basis, Zfor awtra
compensation; and Appendix A was in effect thereafter. During the
two periods in which no compensation provisions were in affact
(1963 and 1994) and there was no contractual provisien Ximiting
training te wvolunteser=z=, the Authority did net cever oompel, and
Engineers did not perform, trazining. T o

Neither are we persuaded that the Ordanization's propesal to
add a new provision defining the duties of Engineers constitutes an
admission that they may presently be required to perform duties
without limitation or to perform the specific duties of training.
As indicated, the present Union Recegnition clause is sufficient to
limit the Authority'!'s right to assign duties without limitation.

The Beard is not persuwaded that work which may not be
coppelied and for which extra compensation is always paid
ecstablishes that such wWork is within the basic duties of Engineers.
We conclude that such work may not be mandatorlily aszsigned as a
regserved managemaent right.

Ixx.

Sections 501 through 504 deal with pay, work assignment of
work, picks and extra work, but do not list actual Engineer duties.
The Organization and Authority contend, nevertheless, that Sec. 502
(e} of the Agreement constitutes a specific provision of the
Agreemant which bears on manadgementts rights under Sec. 1003 to
assign work. It is assumed, for purpcses of this analysis, that the
Parties are correct. Section 502 (2) provides, In part, that,

"Engineers shall work the runs picked by them except
in emergencies or exceptional circumstances when the
Authority shall have the right to assign work to
employees in addition to or in lieu of that picked by or
agsigned to them when necesssary to maintain schduled
operalion or o provide adegusle service to Lhe public.
* % % 0 s ' .

The Authority asseris that Sec. 502 {e) confirms 1ts right to
ageliogn Enginceres additional ar dAifferent werk M"in emersgencies or
exceptional circumstances", even if such work is not within the
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scope ol regular Engineer work. It contends that =ince euch
circumstances existed as a result of the shortage of Engineere, it
nag the right Lo assign Englneesss Lo penform ©FT. The Orgasnization
argues, convessely, that Se¢. 502 (e} modifies or rastricts
management's righl to assign work: it must allew Engineers te work
the runs picked and may assign additional work eonly when
emergahcies or exceptional sircumstsnces exist. Tt denies tha
existence of any such circumstanceos.

A review of the evidence indicates that shortages of gualified
Engineers have existed on BEPTA since its incaption; they are tha
normai, rather than "except.l.unul" clroumstances. Moreover, there is
no indication that there is any Yemergency", either in terms of
inminent danger of interferring with pvesent schedulad operatlon or

adeguate service or with future servive projections. ‘Indsed, the
+3idma) wave of 0J71 which was anticipaled by the Rules Department
does not appear to have materialized. The 39 Engineer—-Trainees who
were anticipated appear to have decreased to 13. In short, the
evidence does not persuade me that the Authority may rely on the
502 {e) exceptions to impose the additicnal training duties on
Engineers.

Iv.

Finally, the Autherity argues that Sec. 502 (Y (v} of the
Agreement authorizes 1t to reguire Engineers to provide OJT o
Engineer-Trainees. That Paragraph provides that "[t]he nanner in
which an cmployee recelves his trainlng to become gualified shall
be determined by SETPA.™ . The Board is not persuaded that the
reservation to the asuthority ¢f the "manner" in which training is
received allows it to reguire Engineers to provide OJT to Englneer-
Trainees. The Board is not persuaded that the "manner" in which
training is provided extends to encompass who provides the
training. furtlhier, =the secblon in which Lhe guobed provision
appears relates To trainlng of bargaining unit employees, which
Engineer-Trainees are not., We conclude that Sec. 509 {(c) (iv} does
not support the Authority's positiocn,

v.

*he Beard notes that the Authority is providing compensation,
at the rate set by the 1584 Side Letter, to those Engineers whom it
conpels to provide training. Since the Side Letter was superseded
by the 1991 Agreement, the contractual basis for the payments is
non—-existent; and the paymenis appear +to derive from the
Authority’s concesslon that =ome compensaticn iz due for the
zervice, The Board goncludes that, while the payments have served
to strengthen the Authority's eguitable pesition and reduce its
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potential liability, <they neither satisfy nor excuse tha
Authority's vielation of the status ouo.

vI.

The Organization’s risk-sharing rationale for insisting that
211 Enginmmers should receive pavment for peing available to train

is not persuasive; and the Board declines to extend its remadies to
Engineers other than thosse who have performed the training.

The record is claar, however, that the Authority has compelled
Engineers to provide traloing in viclotion of the Agrooment. Tha
viola=iens cannol bé characterized as unintentidhal or*inmcidental;
and award to each Engineer reguired to provide instruction foxr each
such violation of a day's pay, legs the 50 cents 'per hour
previensly paid is an appropriate remedy, consistent with industry
practice, to compensate the employees and deter future viclations.

However, as both Parties concede, determination of
compensation to be paid to Engineers for performing OJT is properly
made in the course of gelleckive baryaining. It is to that forunm
fthat the Board directs the Parties. It may be that the Parties
nltimately dQetermine in bargaining to compensate Engineers for
training on a different basis and determine that Engineers who have
porformed training during this peried should be compensated in the
same, or some other, manner. Accordingly, implementation <f the
economic portion of the remedy suspended, pending resclution of the
bargaining process on this issue.
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AWARD: Goth <laims arc custained. The Authority violated the
Agreement when it compelled Claimant Rebuck and othex

Liglne=ris> toe perfuorm OJT for Englineer—Tralncos. The: huthority

shall cease and desist from compelling Engineers to provide OJT.

The Authority shall pay to cach Engineer reguired to provide
instrucltion one day's pay, less the 50 cents per hour previsusly
paid, feor each such viclation; however, both the obligation te pay
and the paymenl itself shall be suspended, pending resolution of
the issue in bargaining, and the Authority's okligation to nake
additlonal payments shall ke subjach to modification or climination
as a result ol That pargaining.

ORDER: The Authoxity shall cease and desist from compelling

Engineers to provide 03T immediately upon the effective
Aate of the Opinion and 2ward and =hall implement other provisiens
of thisc Award within 30 days following the effective date of the
Cpinien and Award. /}

o \/M,LLUM fusly

M. bavid vVaughn, Neutral Chair
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Authority Member
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